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UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 


Case No. 22-1198 (L) 
(2:20-cv-00278) 


DON BLANKENSHIP 
Plaintiff-Appellant 

v. 

NBCUNIVERSAL, LLC; CNBC, LLC 
Defendants-Appellees 

and 


DOES 1-50, inclusive 


Defendant 
Case No. 22-1207 
(2:19-cv-00236) 
DON BLANKENSHIP 
Plaintiff-Appellant 


V. 


FOX NEWS NETWORK, LLC; CABLE NEWS NETWORK, INC.; MSNBC 
CABLE LLC; 35TH INC.; WP COMPANY LLC, d/b/a The Washington Post; 
DOES 1-50, inclusive; MEDIAITE, LLC; FISCALNOTE, INC., d/b/a Roll Call; 
NEWS AND GUTS, LLC; THE CHARLESTON GAZETTE-MAIL; AMERICAN 
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BROADCASTING COMPANIES, INC.; TAMAR AUBER; 
CONNOLLY; ELI LEHRER 


Defendants-Appellees 
and 
DOES 1-50, inclusive 


Defendant 


Appeal from the United States District Court 
for the Southern District of West Virginia at Charleston 
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Memorandum of Points | 06/07/2021 7 1- 3 
and Authorities In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Motion 
for Summary Judgment 
of Defendant MSNBC 
Cable, LLC — Exhibit 5: 
Excerpts from 
Deposition Transcript of 
Joy Reid taken on April 
19, 2021 


Memorandum of Points | 06/07/2021 | 911-6 
and Authorities In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Motion 
for Summary Judgment 
of Defendant MSNBC 
Cable, LLC — Exhibit 6: 
Excerpts from 
Deposition Transcript of 
Denis Horgan taken on 
April 23, 2021 
Memorandum of Points | 06/07/2021 | 911-7 
and Authorities In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Motion 
for Summary Judgment 
of Defendant MSNBC 
Cable, LLC — Exhibit 7: 
Excerpts from 
Deposition of Don 
Blankenship taken on 
November 18, 2020 


676474.1 


USCA4 Appeal: 22-1198 Doc: 48 Filed: 05/25/2022 Pg: 4of 307 


DOCUMENT DATE ECF | VOLUME | PAGE 
DESCRIPTION NO. 
945 


34. | Memorandum of Points | 06/07/2021 | 911-8 IV 
and Authorities In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Motion 
for Summary Judgment 
of Defendant MSNBC 
Cable, LLC — Exhibit 8: 
Letter from Dr. Stan 
Smith to Mr. Eric Early 
re Assessment of 
Damages dated February 
1, 2021 


Memorandum of Points | 06/07/2021 | 911-9 IV 1001 
and Authorities In 
Support of Plaintiff Don 
Blankenship’s 
Opposition to Motion 
for Summary Judgment 
of Defendant MSNBC 
Cable, LLC — Exhibit 9: 
Excerpts from 
Deposition Transcript of 
Don Blankenship taken 
on April 29, 2021 


Defendant MSNBC 06/14/2021 | 938 IV 1021 
Cable, LLC’s Reply In 

Support of Its Motion 

for Summary Judgment 


Defendant MSNBC 06/14/2021 | 938-1 IV 1047 
Cable, LLC’s Reply In 

Support of Its Motion 

for Summary Judgment 

— Exhibit 1: Excerpts 

from Deposition 

Transcript of 

Christopher Loffredo 
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Defendant MSNBC 06/14/2021 
Cable, LLC’s Reply In 

Support of Its Motion 

for Summary Judgment 

— Exhibit 2: Excerpts 

from Deposition 

Transcript of Denis 

Horgan taken on April 

23, 2021 

Defendant MSNBC 06/14/2021 
Cable, LLC’s Reply In 

Support of Its Motion 

for Summary Judgment 

— Exhibit 3: Excerpts 

from Deposition 


Transcript of Joy-Ann 
Lomena-Reid taken on 


April 19, 2021 


Defendant MSNBC 06/14/2021 
Cable, LLC’s Reply In 

Support of Its Motion 

for Summary Judgment 

— Exhibit 4: Excerpts 

from Deposition 

Transcript of Marian 

Porges taken on 

December 10, 2020 

Defendant MSNBC 06/14/2021 
Cable, LLC’s Reply In 

Support of Its Motion 

for Summary Judgment 

— Ex. 5: Excerpts from 

Deposition Transcript of 

Don Blankenship taken 

on April 29, 2021 


676474.1 


USCA4 ARpEaL 34:9. LY 0240CDotument S1ES Pied 8767/21? BAYA POF 46 PagelD #: 14404 


EXHIBIT 5 
Excerpts from Deposition 
of Joy Reid taken on 
April 19, 2021 


0848 


USCA4 Arpsal 24-4 L9%0230°Doeument SES Rite 6757/21" Pdge! PBF a6 PagelD #: 14405 


In the Matter Of: 
Don Blankenship vs 


Fox News Network 
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April 19, 2021 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 
DON BLANKENSHIP, 
Plaintiff, 
VF. Case No.: 2:19-ev-00236 


FOX NEWS NETWORE, 
L.L.C., et al. 


BO 6 Ge Be 2 a es Ge oe 


Defendants. 
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REMOTE VIDEOTAPED ORAL DEPOSITION OF 
JOY-ANN LOMENA-REID 
Designated as "Confidential" 
April 19, 2021 
tke ke ek ek ek EF ek Ok UFO UCURDLCUCUhTrhUhUchRDhUh ERrDhUchR & F £F F&F & F&F EF FE FE 
REMOTE VIDEOTAPED ORAL DEPOSITION OF JOY-ANN 
LOMENA-REID, produced as a witness and duly sworn, was 
taken in the above-styled and numbered cause on April 


19, 2021, Erom 10:01 a.m. until 12:12 p.m. (Bastern 


Time), before Suzanne Kelly, RDR, CRR, in and for the 


State of Texas, reported by stenographic method with 


all participants appearing remotely from separate 
locations pursuant to emergency orders related to the 


COVID-19 pandemic. 


Reported by: Suzanne Kelly, CSR, RDR, CRE 


Job Number: 2021-785595 
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Don Blankenshi n Lomena-Rieid 
Pe Neretebene Confidential April 19, 20217 


APPEARANCES 
FOR THE PLAINTIFF: 


Jeremy Gray, Esq. 
-and- 
Saam Takaloo, Esq. 
EARLY SULLIVAN WRIGHT GIZER & MCRAE, L.L.P. 
6420 Wilshire Boulevard 
i7th Floor 
Los Angeles, California 90048 
323.301.4660 
jgray@earlysullivan.com 
stakaloo@earlysullivan.com 


FOR DEFENDANT MSNBC CABLE, L.L.C. 


Kevin T. Shook, Esq. 
FROST BROWN TODD, L.L.¢. 
10 W Broad Street #2300 
Columbus, Ohio 43215 
614.559.7214 
kshock@ibtlaw.com 


Jared M. Tully, Esq. 

FROST BROWN TODD, L.L.¢c. 

United Bank Building 

500 Virginia Street, East 

Suite 1100 

Charleston, West Virginia 25301 
304.348.2404 

jtully@efbtlaw. com 


FOR ABC: 


Caesar Kalinowski, IV, Esq. 
DAVIS WRIGHT TREMAINE 

920 Fifth Avenue 

Suite 3300 


Seattle, Washington 99104 
206.757.8282 
Caesarkalinowski@dwt .com 
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APPEARANCES (Continued) 


FOR THE DEFENDANT CABLE NEWS NETWORK AND THE 
WASHINGTON POST: 


Melinda Johnson, Esq. 
WILLIAMS & CONNOLLY, L.L.P. 
725 12th Street NW 
Washington, D.c,. 20005 
202-434-5181 
mkjohnson@we .com 


FOR DEFENDANT FOX NEWS NETWORK, L.L.C.: 


Silvia N. Ostrower, Esq. 
HUNTON ANDREWS KURTH, L.L.P. 
200 Park Avenue 

New York, New York 10166 
212.309.1204 
sostrowergkuntonaAk. com 


ALSO PRESENT: 


Mr. Don Blankenship 

Mr. Phil Roller, Videographer, proller@otrlv.com 
Mr. Erik Bierbauer, MSNBC in-house counsel 

Ms. Gail Gold 
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1 B-i-e-r-b-a-u-e-r. He is in-house counsel for 

z MSNBC. And he'll be taking the lead in defending 
3 this deposition. 

4 MR. BIERBAUER: I would just add 

5 that I believe the General Counsel Gail Gold, 

6 will also be joining although she may have 

7 trouble getting in for the moment. 

8 THE VIDEOGRAPHER: All right. And 
9 the Court Reporter, Dawna Suzanne Kelly, will now 
10 swear in the witness. 

11 MS. OSTROWER: This Silvia Ostrower 
LZ of Hunter Andrews Kurth for Fox News Network. 

3 MR. KALINOWSKI: Caesar Kalinowski 
14 from Davis Wright Tremaine appearing on behalf of 
15 ABC. 

16 MS. JOHNSON: Mindy Johnson 

Le appearing on behalf of CNN and the Washington 

18 Post. 

19 MR. GRAY: Suzi, you're muted. 
20 THE COURT REPORTER: Anyone else to 
21 announce? 
22 In that is the case, Ms. Reid, if 
23 you would please raise your right hand. 
24 Do you solemnly swear or affirm 


25 that the testimony which you give in this case 
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1 will be the truth, the whole truth and nothing 
2 but the truth, so help you God? 
3 THE WITNESS: I do. 
4 THE COURT REPORTER: Thank you. 
5 You all may proceed. 
6 JOY-ANN LOMENA-~REID, 
7 having sworn to testify the truth, the whole 
8 truth, and nothing but the truth testifies upon 
9 her oath as follows: 
10 EXAMINATION 
11 BY MS. REID: 
2 Q. Good morning, Ms. Reid. My name is 
13 Jeremy Gray. I ama lawyer, I represent Don 
14 Blankenship in this litigation. 
L5 A. Good morning. 
16 Q. Morning. Could you please state and 
ny spell your full name for the record? 
18 A. My full name is Joy-Ann Lomena-Reid. 
19 Joy, J-o-y-A-n-n. Last name L-o-m-e-n-a-R-e-i-d 
20 but it's also just Joy-Ann Reid. 
21: Q. Ms. Reid, have you ever had your 
22 deposition taken before? 
23 A. WNo. 
24 Q. Let me go over some of the ground rules. 


25 I'm going to be asking you 
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Q. Take a moment to read the two paragraphs 
under "Opinion and Commentary." 
Uh-huh. 
So have you read those two paragraphs? 
I have. 
Is that your understanding of the policy 
to which you were generally referring to just a 
moment ago? 
A. Yes. 
Q. Okay. Is it -- it's your understanding 
that you are allowed to provide opinions; is that 
right? 


A. Correct. 


Q. But that doesn't detract from your 


obligation to be factually accurate; true? 
A. To strive to be accurate, yes. 
Q. <A couple more questions on Exhibit 1. 
Did you ever attend any training 
sessions at NEC Universal regarding these 
policies? 

A. I can't recall doing a training 
specifically on this. I don't -- I mean I worked 
there a long time. So I can't recall. 

@. I'm going to mark as Exhibits "2" and 
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Was there a typical amount of notice 


that you would be given before you guest hosted a 


show? 
A. It depends. You know if the person, 


the -- the original host is out sick, for 


instance, you get very little notice. 


If there was a planned, you know, 


vacation or, you know, he was going to be out, 


you might get, you know, a week or two notice. 


It just really depends on what -- what were the 
circumstances of the person being out. 

Q. Understood. Do you recall with respect 
Eo either the January Sth show or the May 4th 
show in either case, how much notice you had 


that you were going to be the quest host that 


day? 
A. I -- I absolutely do not remember that, 


QO. Did you typically confer with Mr. Hayes 
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familiar. I'm not the best with names in general 


but her name sounds familiar. 
How about Diane Shamis or "Shamis"? 
Diane Shamis, yes. 
Denis Horgan? 
Yes. He's the executive producer of 
show. 
Q. Todd Cole? 


He's a producer on that show, yeah. 


Brendan O'Melia? 
He is the senior producer on that show. 
And Rachel Simon? 
Rachel -- that name sounds familiar. 
think she is a staffer somewhere on that show. 
Q. Okay. Do you recall ever working with 
Bomeone named "Gregg Cockrell"? 
A. You know what's interesting is that 


I -- I don't know if I ever worked with Gregg 


Cockrell on that show, but I think I used to work 


with him at WIVJ weirdly enough. 
That -- the only Gregg Cockrell I 


remember worked at WIVJ back when I did. So lI 
don't recall a Gregg Cockrell being on this 


particular show. 
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And who prepares those scripts? 
Let me ask it more specifically. 


In 2018, when you were get hosting "All In," how 
were those scripts prepared? Let me ask you 
generally. 


A. Okay. So this is from memory. Not 


having quest hosted that show as a while. 
As I recall, you come in for the 
meeting in the morning which is I think the team 


meeting that, one, but I would like to get there 


a little early talk to the executive producer and 


the senior producers about kind of the lay of the 
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it's in my voice because I have to actually speak 
these words. So I want to make sure that, you 
know, Chris and I don't speak the same way, you 
know, we don't have the same inflections or the 
same kind of vibes. 

If you're -=- so even though you are 
guest hosting, you want it to be in the style of 
the show that it is. You don't want to change 
the character of the show. But you do want it to 
be in your voice because, you know, you're 
reading it. So, I more edit it for that. 

I don't edit it for content or for, 
you know, I don't go back and, you know, do any 
of that. I'm just editing it more to make sure 
that it's in my voice. 

Q. Were -- part of -- let mé start again. 

There were segments of the shows 
that you guest hosted in 2018, when there were 
guests being interviewed. Were -- were those 
scripted in any way? 

A. No. The interviews are just live. They 


are not scripted. 
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We have been going for 


MR. GRAY: 
Why don't we take a 10-minute 


about an hour. 


break? 
THE WITNESS: Okay. 
THE VIDEOGRAPHER: The time ig 


We are off the record. 
(Recess taken.) 
THE VIDEOGRAPHER: The time ig 


11:10 a.m. We're back on the record. 


BY MR. GRAY: 


888-267-1200 Page 47 


USCA4 “eR88)2-9!cvb0238 °Bdéument oT 16: Pee 6667/21 Page Ie“bV'a6 > PagelD #: 14419 
yA prt 19, 2021 


nship vs 
a Newer Network Confidential 


888-267-1200 Page 46 


USCA4 “eR88) 2-F9!cvbo238 °Bdéument gles: Pree 6667/21 PBage 27°¥46 > PagelD #: 14420 


nship ve oy=4unn Lomena-Fi 
Fox News Netwene Confidential April 19, 2021 


if 
) 


www. LexitasLegal.com/Premier Lexitas 888-267-1200 Page 49 
0864 


USCA4 “ea88)2-r9!cv'bo238 °Bdéument oT 16: née 6667/21 Page IBbV46  PagelD i: 14424 
yA or 19, 2024 


nship vs 
Sen Nowa Network Confidential 


888-267-1200 Page 50 


USCA4 “E888 2-f0'cv°Go238°Batument 91195" Pied 6607/21 "Bagé 1oGt46 pnee et ee 
Confidential 


Sa April 19, 2021 


888-267-1200 Page 51 


USCA4 Appeal’s-ra!802368°Bdément 911%" Fe? 66167121 "Bage VoSt46 Pee eter ees 


Don Blankenship ve 
Fox Mews Network Confidential April 19, 20217 


Deo you recall discussing Mr. Blankenship 
with any of the folks involved in preparation of 
the show prior to this broadcast? 

A. Discussing him in what way? 
Q. In any way. In other words, do you 


recall as you sit here today, any discussion 


about Mr. Blankenship that you may have had with 


any of the producers or staff on the show prior 


to the January 9th broadcast? 


A. I can't think of a reason why I would 


have had such a discussion. S0 I can't recall 


anything like that, no. 
Q. So for the May 4th show, I'm going 
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MR. BLANRENSHIP: I'm an American 


person. I don't see this insinuation by the 


press that there is something racist about saying 


a "China person." Some Korean persons and some 
of them are African persons. It's not any 


slander there. 


MS. REID: Oh, oh, but he wasn't 
done there. Behold the Blankenship's new 
campaign ad. 

MR. BLANKENSHIP: Swamp captain 
Mitch McConnell has created millions of jobs for 
China people. While doing so, Mitch has gotten 
rich, in fact, hig China family has given him 
tens of millions of dollars. Mitch's swamp 
people are now running false negative ads against 
me, they are also childishly calling me 

"despicable" and "mentally ill.” 

The war to drain the swamp and 

create jobs for West Virginia people has begun. 
I will beat Joe Manchin and ditch Cocaine Mitch 


for the sake of the kids. 
MS. REID: It's for the kids. And 


for the sake of the kids, Don Blankenship has a 


new defense against charges of racism and that's 


ww. LesitasLegal. com/Premier Lexitas 888-267-1200 Page 54 
0869 


USCAS PERSE 2:f9dV’8o238°BoEument 911°" PEP 68/07/21" Bage 23°bH/46 Cal Rai ee 


nship ve 
Fon Nowe Network Confidential April 19, 2021 


You know, in order to have a racist 


statement, you have to mention a race or a 


derogatory comment about a race. 
(Video ceases to play.) 


BY MR. GRAY: 
Q. So Ms. Reid, what we just watched was 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 


DON BLANKENSHIP, 
Plaintiff, 


ve Case No.: 2:19-cv-00236 


FOX NEWS NETWORE, 
L.L.C., et al. 


OO Ge Oe 0 os A oe on 


Defendants. 


REMOTE VIDEOTAPED ORAL DEPOSITION OF 
JOY-ANN LOMENA-REID 
April 19, 2021 


I, Suzanne Kelly, RDR, CRE, in and for the State 
of Texas hereby certify to the following: 


That the witness, JOY-ANN LOMENA-REID, was duly 
sworn by the officer and that the transcript of the 


videotaped oral deposition is a true record of the 
testimony given by the witness; 


That the deposition transcript was submitted on 
the day of , 2021, to the witness for 


examination, signature and return to Suzanne Kelly by 
the day of » 20213 


That the amount cf time used by each party at the 
deposition is as follows: 

Mr. Gray: One hour and 43 minutes used; 

That pursuant to the information given to the 


deposition officer at the time said testimony was 
taken, the following includes counsel for all parties 


of record: 
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Jeremy Gray, Esq. 
-and- 
Saam Takaloo, Esq. 
EARLY SULLIVAN WRIGHT GIZER & McRAE, L.L.P. 
6420 Wilshire Boulevard 
17th Floor 
Los Angeles, California 90046 
323.301.4660 
jgray@earlysullivan.com 
stakaloogearlysullivan.com 


Kevin T. Shook, Esq. 
FROST BROWN TODD, L.L.¢. 
10 W Broad Street #2300 
Columbus, Ohio 43215 
614.559.7214 
kshockefbtlaw. com 

Jared M. Tully, Esq. 
FROST BROWN TODD, L.L.¢. 
United Bank Building 

500 Virginia Street, East 
Suite 1100 

Charleston, West Virginia 25301 
304.348.2404 


jtully@fbtlaw. com 


Caesar Kalinowski, IV, Esq. 
DAVIS WRIGHT TREMAINE 

920 Fifth Avenue 

Suite 3300 

Seattle, Washington 98104 
206.757.8282 
caesarkalinowski@dwt .com 


Melinda Johnson, Esq. 
WILLIAMS & CONNOLLY, L.L.P. 
725 12th Street NW 
Washington, D.c. 20005 
202-434-5181 
mkjohnson@we.com 


Silvia N. Ostrower, Esq. 
HUNTON ANDREWS KURTH, L.L.P. 
200 Park Avenue 

New York, New York 10166 
212.309.1204 
So0strowerghuntonaAk. com 
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1 I further certify that I am neither counsel for, 
related to, nor employed by any of the parties or 

2 | attorneys in the action in which this proceeding was 
taken, and further that I am not financially or 


3 | otherwise interested in the outcome of the action. 
4 In witness whereof, I have this date subscribed my 


name on Ehis of 204k. 

5 LES, A 

5 a 

7 

8 Suzanne Kelly, RDR, CRR 
Expiration Date: 12-31-18 

9 LEXTITAS 
Firm Registration No. 736 

16 Suite 118 
999 Old Eagle School Road 

11 Wayne, Pennsylvania 19087-1707 
215.494.7650 

12 

JOB NO.: 2021-78559594 

13 

14 

15 

16 

17 

15 

19 

20 

2l 

22 

23 

24 

25 
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<Show: ALL IN with CHRIS HAYES> 

<Date: January 9, 2018> 

<Time: 20:00> 

<Tram: 01090 lcb.478> 

<Type: Show> 

<Head: ALL IN WITH CHRIS HAYES for January 9. 2018. on MSNBC> 
<Seet: News: International> 

<Byline: Joy Reid> 

<Guest: Jason Johnson. Rick Wilson. Mazic Hirono, Evan McMullin. Kurt 
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CHRIS MATTHEWS. MSNBC HOST:. Thanks for being with us. "ALL IN" with 
Chris Hayes starts right now. 


{BEGIN VIDEO CLIP) 
JOY REID. MSNBC HOST: Tonight on ALL IN. 


DONALD TRUMP. PRESIDENT OF THE UNITED STATES: Well. I think it's very sad 
what they've done with this fake dossier. 


REID: Democrats release the Fusion GPS transcripts. 

TRUMP: But I think it's a disgrace. 

REID: Tonight. explosive new details about the Steele dossier. including 
fears that Trump was blackmailed. And that a human source from inside the 


Trump organization Iced to the FBI's investigation. Then -- 


STEVE BANNON. FORMER CHIEF STRATEGIST. WHITE HOUSE: This is what thev 
think about President Trump behind closed doors. 


REID: Steve Bannon bounced from Breitbart as his epic collapse continues. 
TRUMP: That's why sloppy Steve is now looking for a job. 


REID: And the self-proclaimed very stable genius holds court on 
immigration -- 


TRUMP: My positions are going to be what the people in this room come up 
with. 


REID: -- and plays chicken with DACA and the wall. 

TRUMP: | think that’s what she’s saying. 

REID: ALL IN starts now. 

(END VIDEO CLIP} 

REID: Good evening from New York. I'm Joy Reid in for Chris Hayes. 
Republicans did not want the public to see secret testimony related to the 


infamous Trump dossier. But today democratic Senator Dianne Feinstein went 
ahead and released the testimony anyway. And now that we've seen it. it's 
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clear why the Republicans didn’t want it to get out because this testimony 
destrovs the conspiracy theory being peddicd on the right to undermine 
Special Counsel Robert Mucller's Russia investigation. According to that 
theory. the dossicr was co-opted by the FBI in 2016 as part of a Democratic 
plot to tarnish Donald Trump. 


(BEGIN VIDEO CLIP) 


REP. JIM JORDAN {R). OHIO: The Clinton campaign and the DNC. now we know 
those are one and the same. paid the law firm who paid Fusion GPS who paid 
Christopher Stccle who paid Russians to give him this dossier and get this 

dossicr that was we think taken to the FISA court and was the basis for 

securing warrant to spy on American -- 


UNIDENTIFIED MALE: Congressman -- the Clinton campaign --if you let me. | 
will get to this. I will get to this -- 


{END VIDEO CLIP) 


REID: The testimony released today blows those claims out of the water and 
the two Republican Senators blocking its release. Chuck Grassley. and 
Lindsey Graham knew that. They knew the narrative being pushed on Fox News 
and Capitol Hill was baloney. But instead of correcting that narrative. 

they chose to perpetuate i calling for a second special counsel to 

investigate so-called FBI bias and referring the author of the dossier. 

former British spy Chnstopher Steele. for a criminal investigation. It's 

all part of a concerted drive by the President's allies to muddy the waters 

of the Russia investigation and discredit the dossier. which outlines 

alleged Russian collusion with the Trump campaign in 2016. According to 
the testimony released today. the reports in that dossier were "really 

scrious and really credible." And their author Stecle was an experienced 
intelligence professional who uscd to be the top Russia expert at MI6. 


The testimony was given by Glenn Simpson. Co-Founder of the research firm 
Fusion GPS. which hired Steele to investigate Donald Trump during the 
campaign. The research by Fusion GPS. in turn. was originally funded by 

the Washington Free Beacon. a conservative Web site and later by a lawyer 
representing the DNC and the Clinton campaign. Simpson was interviewed in 
August for about ten hours by investigators on the Senate Judiciary 
Committee. And more recently. at Ins finn’s work has taken center stage in 
right-wing conspiracy theories. he's been calling on the commuttice’s senior 
Republicans. Grassley and Graham. to release his testimony. Well. today 

the top-ranking Democrat on Judiciary. Dianne Feinstein. got tured of 
wailing. 


{BEGIN VIDEO CLIP} 

SEN. DIANNE FEINSTEIN (D). CALIFORNIA: | think the people are entitled to 
know what was said and the lawyers also wanted it released. I see no 

problem with relcasing. 

(END VIDEO CLIP} 

REID: A spokesman for Grassley slammed Feinsicin’s move in a written 


statement claiming that it “undermines the integrity of the committee's 
oversight work and jeopardizes its ability to secure candid. voluntary 
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testimony related to the independent recollections of future witnesses." 

But Grassley may have had other reasons to object. According to the 
testimony. Christopher Siecle approached the FBI in the Summer of 2016. not 
as part of some shadowy Democratic plot. but because he was deeply troubled 
by his findings in the dossicr. “He said he thought we were obligated to 

tell someone in government about this information. He thought from his 
perspective there was an issue. a security issuc. about whether a 

presidential candidate was being blackmailed.". When Steele finally did get 
in contact with the FBI. it turned out he was not the first person to do so 
according to this testimony. "They believed Chris’ information might be 
credible because they had other intelligence that indicated the same thing. 


One of those pieces of intelligence was a human source from inside the 
Trump organization." I'm joined now by two people who know a thing or two 
about the Department of Justice. MSNBC Justice Analyst Matt Miller. who was 
Chicf Spokesman at the DOJ under President Obania and NBC News National 
Security Contributor Frank Figliuzzi. former Assistant Director for 
Countcrintelligence at the FBI. under then-Director Robert Mucller. And 
Frank, I'll start with vou first. There are questions about who this other 
intelligence source inside the Trump campaign might have been and whether 
it might be George Papadopoulos. the same person who's pleaded guilty to a 
crime. the same person who allegedly on a drunken night told Australian 
officials who then relayed to American intelligence officials that there 

might be some atiempted contact with the Trump campaign by the Russians. 
Would it surprise vou if George Papadopoulos was the inside man. so to 
speak? 


FRANK FIGLIUZZI. NBC NEWS NATIONAL SECURITY CONTRIBUTOR: No. that could 
very well be the case. We know that he had a conversation with the Aussies 

in May 2016. We know that Christopher Steele approached the FBI in July 

2016 so this could be consistent. But I'll tell vou something. if it's not 

George Papadopoulos. then we've gol a mystery person inside the Trump 

campaign who theoretically could still be in place. And if in fact that’s 

been compromised or jeopardized. I'm sure that the Mueller team is kind of 

scratching their heads tonight. 


REID: Yes. and vou know, I think probably the thing that’s the most 
maddening when vou look at this new picce of information that Republicans 
tricd to stop us from seeing but that we can now sec. is that vou had the 

FBI being approached now by at least two people. someone inside the 
campaign. as well as this former MI6 top Russia expert and raising the 
alamns that one of the two candidates for President of the United States 
could be being blackmailed. And there's this piece from Glenn Simpson's 
testimony to Congress that Stecle was concerned. He said. "I understand 
Chris severed his relationship with the FBI out of concern that he did not 
know what was happening inside the FBI and there was a concern that the FBI 
was being manipulated for political ends by the Trump people." That's 
referring to the fact that the FBI was denying that it was investigating 

the Trump campaign while it was acknowledging that it was investigating 
Hillary Clinton's c-mails. Is that a scandal. a new scandal upon the FBI? 


MATT MILLER. MSNBC JUSTICE ANALYST: | think it's a tough thing to explain. 
Look. | think -- 


REID: Matt first. 


0877 


MSNBC GO0G089 


USCA4 Appeals2¢g!4760238 Ddéument 9T19S" FE? 6667/21 Bade 91°46 PagelD #: 14434 


MILLER: | think what -- | think why Chnstopher Steele severed his ties 
was afier that story in The New York Times ran October 31st when they said 
that you know. the FBI's been investigating this and so far had found no 
clear tics. And of course. Chris Stecle was talking to FBI agents and had 

his own information he was supplying them that showed that wasn't the case. 
And that happened after two other events. One. Director Comey having sent 
~ having sent that letter up to the Hill. and then two. a Wall Street 

Journal story that had a number of leaks from the FBI. very harmful to the 
Clinton campaign about attempts by FBI agents to investigate the Clinton 
Foundation. 


So I think he was very concerned when he saw that story. And | think we 
still haven't ever gotten a good explanation from the bureau about why they 
did knock that down. It may be very well that they didn’t want --- that 

they didn't want the Trump campaign. people they planned to approach to 
know how scrious they were conducting this investigation. In fact. that 
would be a legitimate thing for them to do. They aren't supposed to be 
confinning investigations appropriately. il only seems odd because they 
acted so differently in the Clinton case. 


REID: Yes. And Frank. | mean. that -- | guess -- | guess that would be 

sort of the only rational explanation why the FBI would then prompt the New 
York Times to publish this story that essentially knocks down the idea that 
the Trump campaign was being investigated while they were confirming that 
Hillary Clinton was. Doesn't this also cxplode this idea on the right that 
somchow the FBI was this hotbed of liberalism that was trying to help 
Hillary Clinton? 


FIGLIUZZI: Yes. 1 think it docs. And we know now that the FBI was being 
very circumspect. And | think as Matt said. they were in the midst of 
figuring out what they had with Trump. a candidate. very carly stages 
perhaps. and just were circumspect to come out with it. But I also want to 
add something here. because we re talking about Chns Sicele as a British 
Intelligence. professional. who knows Russia. came forward. called time- 
out. went to the FBI. | also want to point out another intelligence 
professional here. and that’s Dianne Feinstein. Don't forget she Chairs 
the Senate Intelligence Committee. I personally as A.D. al FBI had met 
with her personally. briefed the commmitice. briefed her. She gets the 
intelligence from Russia and | think in part the reason why she released 
this transcript was because she knows how deeply damaging the Russian 
threat can be. She needs the public to see it and she was extremely 
frustrated with her colleagues in not being able to release it. 


REID: Yes. absolutcly. And I think vou know. she of all people would 
understand that according to Glenn Simpson's lawyer. somebody's already 

been killed as a result of the publication of this dossier and thosc 

involved didn't want to see harm come to anyone else. You know. she also 

met with dealing with a colleague on the other side of the aisle that doing 

were things like Lindsey Graham did this weekend on "MEET THE PRESS." This 
is Lindsey Graham again reiterating who he wants investigated. 


(BEGIN VIDEO CLIP} 
SEN. LINDSEY GRAHAM (R). SOUTH CAROLINA: I want a special counsel to look 


at not only how Mr. Steele conducted himself. what the FBI did with the 
dossier. whether Mr. Orr. whose wife worked for Fusion GPS alongside Mr. 
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Steele. what involvement did he have in the dossier. and | want to find out 
if the lead investigator of the Clinton c-mail investigation had a 

political bias against Trump for Clinton to the point that it was a sham 
investigation. | don't know all these things. but I can tell vou somebody 
needs to look. If vou believe Robert Mucller should be looking at the 
Trump campaign. count me in. But if you ignore all this stuff. you're 
blind. 


(END VIDEO CLIP) 


REID: Matt. what docs it sav fo vou or how do vou [eel about it when vou 
hear -- when you hear Lindsey Graham saving that, knowing that he heard the 
exact same testimony Diane Feinstein did. that he knew what was in these 
transcripts and yet he still demonize ~~ he’s still demonizing Mr. Steele. 

still demonizing Fusion GPS. and he knew better? 


MILLER: You know. one of the things that’s most stark when you read this 
transcript is the behavior of Christopher Steele versus that of Lindsey 
Graham. Chuck Grassley. and everyone in the Trump orbit. Look. Christopher 
Stecle 1s not an American citizen. he’s a British citizen. someone who's 
worked with American intelligence agencies and national secunty agencies 
for years. But he was so concerned by what he saw and cared so much about 
Amcrica’s national security. that he took it upon himself to call the FBI. 
Contrast that with Donald Trump Jr. who saw that the Russians want to 
interfere with the selection and said. I love it. Contrast it with Jared 
Kushner. who got an e-mail saying the same thing. and went to a meeting. 
And contrast that with Lindsey Graham and Chuck Grassley. who secing 
Chnistopher Steele tned to blow the whistle. and refer him for criminal 
charges. try to have him prosecuted and sent to jail. It really is. | 

would say a shameful moment for those two members of the Senate. 


REID: Yes. well said. Matt Miller, Frank Figliuzzi. thank vou. both. I 
appreciate it. And for more on Russian efforts to block the dossier 

testimony from being released -- from being released. let's bring in MSNBC 
Contributor Jennifer Rubin. Conservative Columnist for The Washington Post 
and Evan MeMullin. Independent Presidential Candidate in 2016. who's also 
happens to be a former CIA officer. And actually. I'm going to start with 
you, Evan. What do you make of this? You just heard you know. Lindsey 
Graham again demonizing Christopher Steele. who made it his business. he's 
not even an American citizen as Matt just pointed out. to try to info the 
FBI that he thought there could be blackmail happening against an American 
presidential candidate and then finding out there was an insider in the 

Trump campaign that was saying the same thing. What does it -- what do you 
make of the idea that Republicans have been trving to get Fusion GPS and 
Christopher Stccle investigated? 


EVEN MCMULLIN. FORMER INDEPENDENT PRESIDENTIAL CANDIDATE: Well. | think it 
goes to show how far this extreme partisanship with many Republicans in 

Congress has gone. It's gone so far that they’ re willing to attack people 

who are standing up for American and for western national security. meaning 

our allies in Europe. in the U.K.. elsewhere, and of course here at home. 

I mean, this is what they're doing. They’ re attacking even the people that 

serve our country’s interests. our country’s most vilal interests including 

the integrity of our elections. | find (AUDIO GAP) Grasslev's attack. 

especially the criminal referral to the DOJ on Christopher Steele. to be 

just disgusting and very disappointing. | mean. this 1s -- this is -- they 


0879 


MSNBC G28GO9S1 


USCA4 Appeals2¢g!4760238 DHdéument 9119S" FER 6667/21 Baye 93°46 PagelD #: 14436 


are nol serving the public interest. What they did 1s completely 
disingenuous. 


Keep tn mind, they took information that they had reccived from the FBI and 
then wrote a criminal referral back to the Department of Justice about 
information that the FBI had given them. Think about how ridiculous that 
is. That's information the DOJ already has. And these guys. ina 

political stunt. send it back to DOJ and said. we're going to give you a 
criminal referral on this. It's absolutely absurd. Christopher Stccle is 

a patriotic Brit. He's somebody who cares about our security too. He's 
been a partner ina varicty of forms with our national security and law 
enforcement officials. He did what anv intelligence or anv law enforcement 
self-respecting officer would do. and that is alerled the appropniate 
authorities about a serious national security risk. 


REID: Yes. and Jennifer. you know. you have the Australians alerting the 
United States about their alarms about what was going on between the 
Kremlin and the Trump campaign. You have Christopher Siecle. who's a 
British citizen, MIG Russia expert. alerting them. They’ re being alerted 

by the FBI. they're being investigated by the FBI. How under those 
circumstances. knowing what they knew before we did. can Lindsey Graham. 
best fnend of John McCain. possibly justify tuming this around and 
demonizing Christopher Siecle and Fusion GPS” 


JENNIFER RUBIN. MSNBC CONTRIBUTOR: Well. vou ask the same question that | 
have been asking. which ts. remember. how did the FBI and Steele kind of 
get together? And that was through John McCain. one of the closest fnends 
and colleagues that Lindsey Grihamt has in the Senate. But instead. as you 
say. he's off on this wild goose chase. And the Republicans can understand 
didn’t want us to Icarn lots of things that were in this testimony. 1 

didn't know. for cxample. that they determined that. for cxample, Donald 
Trump was doing business in former Soviet States. Donald Trump kept 
denying he did business in Russia but he didn't say anything about Georgia 
and Azerbaijan. two places that apparently still figured out he was active 

in. He talked about tics with people connected to the Russian mob. He 
talked about. as you have said. other people within the Trump campaign who 
had this concern he was being blackmailed. So there's a lot of substantive 
material in here. 


But the picture that you get is someone. both Mr. Simpson and Mr. Steele. 
who are professionals. who are handling material in the appropriate way. 
who didn't go in with the agenda that they wanted to find this or that or 
they wanted to make stuff up but they wanted to find out was out there. 
You know. Republicans don't want to find out what's out there. and theyre 
completely just interested frankly in finding out the truth here. The name 
of the game for them toss circle the wagons around Donald Trump. threw up 
enough dust and enough distraction that we all get lost in the weeds and 
hope that somehow they stumble through 2018. But instead they're making 
themselves accessories to this cover-up. they're making themselves 
complicit in an cffort to mislcad the American people and to really conceal 
Donald Trump's own wrongdoings. 


REID: Yes. and evervthing vou have now. there's -- a piece of Spencer 
Ackerman is reporting just tonight in The Daily Beast that even after the 


election. an acolyte of Michael Flynn and Peter Thiel was floating the idea 
of withdrawing U.S. forces from parts of Europe that the United States has 
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been defending since the Cold War. just to please Vladimir Putin. The 
evidence is mounting that this administration is attempting to appease 

Putin. And so when you couple that with these tics before the clection. 

does it -- 1 mean. vou ran for President of the United States. Can vou 
imagine why somebody like Lindsey Graham. who used to be a hawk. could 
possibly not be interested in explomng that further? 


MCMULLIN: No. and he has been. It's -- Lindsey Grahamt's behavior over the 
past month or two has been absolutely bewildering. I’m somebody who has 
had a great deal of respect for him. I just don’t understand it. | 

absolutely don't understand it. The Russian interfered in our election, 

they would like to deprive the American people of unimpeded power to choosc 
their own leaders. The Russians want to have a say in that. They had a 

say In that im 2016. It's a huge national security problem. Lindsey 

Graham knows it. Why he would behave in this manner is just -~ | just 

can't explain if. 


REID: Yes. and I think a lot of people are baffled. Jennifer Rubin and 
Evan MeMullin, thank you so much for your time tonight. 


RUBIN: Thanks. 
MCMULLIN: Thank vou. 


REID: Thank you. And nent. two -- what two-shirted strategic genius Steve 
Bannon Loses two jobs in one day. The epic demise of Steve Bannon in two 
munutes. 


(COMMERCIAL BREAK) 
{BEGIN AUDIO CLIP} 


BANNON: You've got this miracle. You don't think that that's going to 
resonate. When you say he’s created this kind of Oprah thing to set up to 
run against him in 2020. because of just his tweets or maybe his -- the way 
he comports himself. ist his actions. whether it's destroying ISIS in the 
Middlc East. or rebuilding the cconomy here. and unlocking the animal 
spirits of the American people. don't you think those actions go a lot 
farther than vour quict professionalism? 


(END AUDIO CLIP) 


REID: Well. the groveling didn’t work. Steve Bannon is out of a job 

tonight. Two jobs. in fact. He has stepped down as Executive Chairman of 
Breitbart News and will no longer host the Breitbart radio show on Sinus 
XM. Bannon attacked Donald Trump's family in the new book Fire and Furv. 
going after Ivanka and Donald Jr. and angering the President in the 

process. After the book came out. Trump said Bannon had “lost his mind" 
and said his one-time campaign chief executive and fired chief strategist 

“has nothing to do with me or my presidency." That in turn lost Bannon the 
support of Rebecca Mercer and her father Robert. the billionaire backers of 
the Breitbart media site where he served as Executive Chairman since 2012. 


Well. tonight The New York Times broke the news that Bannon is out at 


Breitbart. His departure forced by Rebecca Mercer herself. MSNBC 
Political Analyst Robert Costa. National Reporter for the Washington Post. 
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has been reporting on Bannon’s exit today and Kurt Bardella is a former 
Spokesperson for Breitbart News. I'll start with vou on this Robert. Give 
us the play by play of how Bannon lost his gig. 


ROBERT COSTA. MSNBC POLITICAL ANALYST: It came sudden today at Breitbart’s 
headquarters. People were preparing for radio interviews. Bannon himself 

was sharing the Web site and the editorial coverage. But the decision in a 

way also had been in the works for weeks. Rebecca Mercer. the billionaire 

donor who's a stakcholder in the site and others in the Breitbart 

Icadership were looking to push him. They wanted to move away from Bannon 

as being this omnipresent person running the whole operation. 


REID: And you reported or you tweeted out earlier today that poor people 
close to Bannon. his wistful. but has referenced Thomas Cromwell in recent 
days. during Cromwell guided a king but it never last and Cromwell was 
eventually sent to the tower. 


COSTA: And exccuted. 
REID: What ts that about? 


COSTA: Well. when | was doing my reporting today with my colleagues Josh 
Dawsey and Paul Farhi. we're trving to really get a sense of what's 

happening inside of the whole Breitbart world today as this drama unfolds. 
this battle with the White House. And people sav Bannon keeps talking 

about history. he mentioned Thomas Cromwell. who was an adviser to a 
British king and he eventually was sent to the tower of London and 

executed. And Bannon’s reason for that. they tell us. is that he sees 

himself as a revolutionary figure who guided a president. but he never 

really saw il as something that would last. 


REID: Well. he thinks quite highly of himsclf. Docs he have to move out 
of the Breitbart residence where he lives? 


COSTA: We've been looking into that. and it’s hard to say exactly what 
Bannon’s next step will be. He does nins a political operation. a C4 group 
and he’s going to trv to perhaps move forward in 2018. But it's going to 
be a real challenge Joy. to see if Steve Bannon can have a presence in the 
Republican Party because President Trump is such a dominant force and he 
doesn’t want Bannon there. 


REID: Yes. and so Kurt. you know. we have come to know. you know. over the 
past 18 months or two years. Steve Bannon as this very haughty figure. 
thinks highly of himself and likes to talk into a tough-guv terms. This is 
Bannon from the Weekly Standard just back on August [8th after his White 
House exit. This is just afer he left. and he said. I feel jacked up. 

Now I'm free. I've got my hands back on the weapon. Someone said. it's 
Bannon the barbarian. I'm definitely going to crush the opposition. there's 
no doubt. | built an F-ing machine at Breitbart. Now that I'm about to go 
back, knowing what I know. and we're about to rev that machine up and rev 
it up we will do.” Is that a person that's capable of being deflated? Do 

you think that his ego has been checked? 


KURT BARDELLA. FORMER SPOKESPERSON FOR BREITBART NEWS: No. I think Steve. 


much like his former boss. Donald Trump. is a textbook narcissist. And he 
believes that the more that they punch at him. the more that he goes down. 
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the harder he'll fight to come back. He ts kind of that street fighter. 

And he talks about the how he built at Breitbart the so-called fight club. 
That's what they'd refer to themselves as. So 1 don't think Steve will go 
quicily. Now. the question is. is it viable for him to make a return, 

really that hinges on his relationship with Trump right now. Tramp is the 
Republican Party. he is the gateway to donors. to supporters. to that 
audience. If Bannon can try to find his way back into Trump's good graces. 
he might have a second. third. fourth lease on life. But that’s really the 
ullimate question. 


REID: And do vou -- how could he possibly think he could do that’? _I mean. 
he accused Donald Trump's son of treason. He went on the record. according 
to multiple people who have spoken about how they came to speak to Michael 
Wolff. they said Bannon was the guy who said. go ahead and talk to him. 
What way. what method would he use Kurt. to trv to get back in Trump's good 
graces? 


BARDELLA: I think that for Steve to succeed. he needs Trump to fail. At 
the end of the day. Trump ts all about instant gratification in that 

moment. And that's why he’s so unpredictable. He can watch one segment 
and sce one thing he doesmt like. and all of a sudden tweet something 
crazy and fly off the handle. The Mueller investigation is a dark cloud 

that really is hanging over this Presidency. And as that cloud continucs 

to darken and unfold. that can create a lot of chaos and instability in the 
Donald Trump world and he can become verv discnchanted very quickly with 
this current cast of advisers. start reaching out to outside people outside 

the White House. and I suspect that Steve Bannon will be right there 
whisper -- trying to whisper in Trump's ear telling him. this is what 

people are serving vou night now. This is what they're doing wrong. here's 
what you should be doing and trv to usc the chaos of failure that can be 
around Trump in the Mueller invcstigation to get back into his good graces. 


REID: And Robert. there's been some reporting that part of the reason that 
Steve Bannon’s felt comfortable going on the record with Michael Wolff. is 
that he assumed that Roy Moore was going to win. that his candidates would 
actually win and that would give him leverage because Trump would need him 
and [cel like he need him in 2018. Can vou -- can vou confirm that? 


COSTA: Jov. vou' re putting vour finger on the Alabama senate race which 
was a huge factor in this entire unraveling of the relationship between the 
White House and Steve Bannon. He was confident that Roy Moore would win 
that race. And when Democrat Doug Jones won. he saw his political capital 
and his relationship with the White House suddenly tum. The White House 
Was pointing a finger al Bannon and saying. you're responsible for this. 

You made this happen in Alabama. And Senate Majority Leader Mitch 
McConnell was only happy to cheer along that conclusion by the President. 


REID: Yes. we saw that happy tweet by Mitch McConnell’s office. I’m sure 
he’s quite glad to sec him gone. Robert Costa. Kurt Bardella. thank you. 
guvs. I appreciate tt. 

COSTA: Thank vou. 

REID: Thank you. And next. the President who calls himself a very stable 


genius decided to put on a show for the cameras today and displayed a very 
loose grasp of what he was talking about. We'll show you what happened 
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right after this 
(COMMERCIAL BREAK} 


REID: There are two competing conceptions of Donald Trump as President. 
The version in Michael Wolff's new book. of a man seen by everyone as an 
inattentive and incunous child who is utterly unfit for the job and the 
version being pushed by Trump himself. of a "very stable genius." Today. 
the President got a chance to make his case when he allowed cameras to roll 
for nearly an hour as he presided over a bipartisan negotiating session on 
immigration. Onc issuc on the table, whether to pass a standalone bill to 
protect DREAMers from deportation as Democrats want. 


(BEGIN VIDEO CLIP) 


SEN. DIANNE FEINSTEIN (D). CALIFORNIA: What about a clean DACA bill now, 
and with a commitment that we go into a comprehensive immigration reform 
procedure -- 


TRUMP: | have no problem. | think that’s basically what Dick is saving. 
We're going to come up with DACA. we're going to do DACA. and then we can 
start immediately on the phase two which would be comprehensive -- 


FEINSTEIN: Would you be agreeable to that? 


TRUMP: Yes. | would like that. I think a lot of people would like to see 
that. But | think we have to do DACA first. 


REP. KEVIN MCCARTHY (R-CA). HOUSE MAJORITY LEADER: Mr. President. you need 
to be clear though. | think what Senator Feinstein is asking here. when we 

talk about just DACA. we don’t want to be back here two years later. You 

have to have security as the secretary would tell you. 

TRUMP: But I think that’s what she’s saying. 

(CROSSTALK) 

MCCARTHY: No. I think she’s saving something different. 

{END VIDEO CLIP) 

REID: She was saving something different. Trump just didn’t seem to 
understand what it was. But Donald Trump has never been one to get bogged 
down in policy details. Indeed he told lawmakers today to just send him 
something. anything and he'll sign it. 

(BEGIN VIDEO CLIP) 

TRUMP: When this group comes back. hopefully with an agreement. this group 
and others from the Senate. from the House. comes back with an agreement. 

I'm signing it. I mean. 1 will be signing it. I’m not going to sav. oh, 

gece. | want this. 1 want that. I'll be signing it. 


(END VIDEO CLIP) 


REID: Art of the deal. What it’s like to try and to negotiate with this 
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President from a Senator who was in that meeting next. 
(COMMERCIAL BREAK} 
(BEGIN VIDEO CLIP} 


SEN. MAZIE HIRONO. (D) HAWAII As the only immigrant serving in the United 
States Senate nght now. | would like nothing better than for us to get to 
comprehensive immigration reform, but what I'm hearing around the table 

right now is a commitment to resolving the DACA situation, because there is 

a sense of urgency. Now. vou have put it out there that vou are $18 

billion for a wall. 

or else there will be no DACA. Is that still your position? 


TRUMP: Yeah. | can build it for less. by the way. 
HIRONO: But you are -- 


TRUMP: I must tell you. I'm looking al these prices. somebody said $42 
billion. This is like the aircraft carner. started off at $1.5 billion. 
now at $18 billion. No. We can do 1 for less. 


We can do a great job. We can do a great wall. but you need the wall. And 
I'm now gelling involved. I like to build under budget. OK? | like to go 
under budget. ahead of schedule. 


{END VIDEO CLIP) 


REID: That was the scene at today's bipartisan negotiating session on 
immigration. and joining me now is the senator vou just saw in that clip. 
Democrat Mazic Hirono of Hawaii. 


And. senator. let's talk about that last bit. the wall. Donald Trump said 

in response to Dianne Feinstein. when she asked about a clean DACA bill. 
yes. Put that in front of me and I'll sign it. But then he said to you 

that it's contingent on his wall. Did you come out of this negotiating -- 
negotiation 

understanding which of those two things is his position? 


HIRONO: He repeated several times that DACA. he would like to resolve. but 
that the border 

security would be part of that resolution. So we actually have bipartisan 
support for the DREAMers in 

the senate. and I understand there were cnough votes to pass a similar bill 

in the House. maybe not with the Freedom Caucus. but nonetheless going 
forward. But as you know. Jov. two days ago. he said. I need $18 billion 

for a wall or there will be no DACA. and that is why | wanted to ask him 
whether that’s still his position. And you notice that he did not answer 

that question. 


Now I would have appreciated if he had clarified and just said. oh. yeah. 
that’s my still position. Then we would have that understanding. But then 
he kind of went all over the place. I asked him how many miles this wall 
would be and he didn’t respond. 


So he wants something that he can call border security. something he can 
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call a wall. but to me the fact that he didn’t come out and say. something 
that | said two days ago. $18 billion for a wall or no DACA, he didn't do 
that. So I say maybe that he’s open to something that’s more reasonable. 


I don't know. because with the president. vou don't know what he’s going to 
Say lomorTOW. 


REID: Yeah. 


And would you and your Democratic colleagues vote for a bill that included 
building this wall of Donald Trump's? 


HIRONO: We already know that building a massive wall that goes on for 
hundreds and hundreds of miles is not going to have much of an impact. and 
so that's a waste of money. You know. $18 billion. which is just a down 
payment for a wall. could pay for a whole year of health care for 9 million 
children. So I am hopeful that if the House and Senate negotiators were 

Iefl to our own devices. that we might be able to better come up witha 
compromise. But it’s the president interjecting himself at the last 

minute. throwing a wrench into the works that could foul things up. 


And there's no question that as long as border secunty is on the table. 
that's going to be a challenge as it is. The Democrats are open to 
reasonable border security measures. 


REID: But would you refuse to vote for a bill if it included the wall in 
it? 


HIRONGO: It depends on what the wall is. Because he said things such as 
originally vou think it's 2.000 miles. oh. no. it's not 2.000 miles. And 

of course there are mountains and rivers and vallevs. And so we're not 
sure quite he means. He wants something that he can call a wall for his 
base. | suppose. but that’s going to be the challenging part of the 
negotiations. 


As | said. we already have bipartisan agreement to support the dreamers in 
both the House and the Senate. particularly in the Senate. so why can't we 
Just go ahead with that? That was Dianne’s question and he did not provide 
ayes Or no response to that. 


REID: | want to play you a little bit more sound. This 1s Donald Trump 
talking about something it didn’t seem he was for the entire time he was 
running for president. and that's comprehensive immigration reform. This 
is Donald Trump today. 


(BEGIN VIDEO CLIP} 

TRUMP: When you talk about comprehensive immigration reform. which is 
where | would like to get to eventually. if we do the right bill here. we 

are not verv far away. We've done most of it. 

You want to know the truth there. kid. we do this properly. DACA. you're 
not so far away from 


comprehensive immigmtion reform. And if you want to take it that further 
step. I Il take the heat. | dom t care. 
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(END VIDEO CLIP) 


REID: Did it surprise you to hear Donald Trump say he’s for comprehensive 
immigration refornr? 


HIRONO: Well. that's what he said today. And I’m all for comprehensive 
immigration reform because we passed such a bill in 2013 in the Senate. 
And | was very involved in that as a member of the judiciary committee. 
That's what he’s saying today. He did't really talk about that during the 
campaign. So one never knows. 


Now. I care very much about dealing with DACA and the 800.000 voung people 
who are subject to deportation. And | have to say that one of the most 
astounding things that came out today was his homeland security secretary 
saying that no DACA participants had lost status. Is she not aware over 

10.000 DACA participants have already lost their DACA status? That was an 
astounding thing. And I expect the homeland security secretary to know her 
facts better. 


Yeah. indeed. Senator Mazie Hirono. thank you so much for your time 
tonight. Appreciate it. Thank you. 


And still ahead. Joc Arpaio is a man of many titles -- former sheriff, 
Obamna birther. convicted criminal. And now he wants to add senator to the 
list. That storv coming up. 


And the case for making sure every president from here on in is a stable 
genius in tonight's Thing One. Thing Two next. 


(COMMERCIAL BREAK) 


REID: Thing Onc tonight. Donald Trump is just three days away from his 
first physical since taking office. Now. we know two things about the 71- 
year-old’s health. During the campaign. Trump's 

long-time doctor. Harold Bornstein. wrote a letter calling Trump's health 
astonishingly excellent and stated unequivocally Trump will be the 
healthiest individual ever clected to the presidency." 


{BEGIN VIDEO CLIP) 


HAROLD BORNSTEIN. TRUMP DOCTOR: | thought about it all day. And at the 
end -- | get rushed and | get anxious when | get rushed. So I try to get 
four or five lines done as fast as possible that they would be happy with. 


{END VIDEO CLIP) 


REID: The other thing we know about Trump's health is that he really likes 
fast food even as president. and so much so that according to Michael 
Wolff's reporting for Fire and Fury. the president 

of the United States takes his cheeseburgers to bed with him. 


Wolff's book has also brought to the forefront something we don't have 
medical analysis of: Trump's mental fitness. Yesterday. a White House 


spokesman said a psychiatric exam would not be part of his physical on 
Friday. 
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But one lawmaker ts trying to change that. And that's Thing Two in 60 
seconds. 


(COMMERCIAL BREAK) 

REID: Pennsylvania Democrat Brendan Boyle introduced a bill in the House 
this morning which would require all presidential candidates to undergo a 
mental health exam with the secretary 

of the navy. The bill is called The Stable Genius Act. And it’s nota 

joke. It's aimed to avoid a situation like we have now. 


All we know about the mental fitness of the man in the White House is his 
own self-diagnosis. 


(BEGIN VIDEO CLIP} 


TRUMP: Is Donald Trump an intellectual? Trust me. I'm like a smart 
person. 


I went to the best colleges -- or college. 

I went to Wharton. 

Thad a situation where I was a verv cxccllent student. 
I'nta person that very strongly believes in academics. 
| was a nice student. 

I have a very good brain and I've said a lot of things. 


I understand things. I comprehend very well. better than I think almost 
anybody. 


lin very highly educated. | know words. | have the best words. 
I'm like a verv smart person. 

Like a smart person. 

I'nta very smart person. 

It's like I'ma smart person. 

Verv intelligent person. 

Like a lot of us are really smart. 

I'm really smart. 

We're going to have smartness. 

(END VIDEO CLIP} 


(COMMERCIAL BREAK) 
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(BEGIN VIDEO CLIP) 


TRUMP: Was Sheriff Joc convicted for doing his job? That's what -- he 
should have had a jury. but you know what. I'll make a prediction. I think 
he’s going to be just fine, OK” 


(END VIDEO CLIP) 


REID: After being convicted last July of criminal contempt for violating a 
Judge's order, and 

pardoned by the president in a tweet a month later. former Sheriff Joc 
Arpaio is now running for U.S. Senate. 


Arpaio thanked Donald Trump in a tweet of his own. quote. "for seeing my 
conviction for 

what it is. a political witch hunt by holdovers in the Obama Justice 
Department." 


Yct the Associated Press reports that the judge in Arpaio's case has said 
pardons moot punishments in crinumnal cases. but don't erase convictions. 
meaning that Arpaio is still an 85-year-old convicted criminal. which makes 
him the third convicted cnminal ninning for office as a Republican this 
year joining Don Blankenship who is running for a scnate scat in West 
Virginia after serving a year in federal prison for ignoring safety 

regulations in a mining cxplosion in 2010 that killed 29 men. 


Blankenship will actually still be on probation at the time of the 
Republican pnmary. 


And here in New York. ex-con Michael Grimm is running to reclaim his old 
congressional 

scat after he was forced to resign in 2014 and served seven months in 

prison for felony tax fraud. 


Interestingly cnough. a convicted felon isn't prohibited from ninning for 
federal office at all. 


Next. what happens when you clect a reality show star who hates to study to 
play the role 

of president. Well. he does t always understand the nuances of party 
policies or even the broad strokes. More on that next. 


(COMMERCIAL BREAK) 
(BEGIN VIDEO CLIP} 

REP. PAUL RYAN. (R) WISCONSIN: Something this big. something this 
generational. something this profound could not have been done without 
presidential leadership. Mr. President. thank you for getting us over the 
finish line. 

(END VIDEO CLIP} 
REID: House Speaker Paul Ryan was effusive in praising the dear leader 


Donald Trump after Republicans rammed their tax cuts for corporations and 
the | percent through congress. Ryan even coined a phrase that may come 
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back to haunt him: exquisite leadership. 


But one of the points in Michael Wolff s Fire and Fury is that Donald Trump 
docsn't really know Republican orthodoxy. That secms to be how he stumbled 
into agrecing. al Icast in principle. to comprehensive immigration reform 

today when he met with a bipartisan group of lawmakers. 


(BEGIN VIDEO CLIP} 

UNIDENTIFIED MALE: Mr. President. comprehensive means comprehensive. 
TRUMP: No. we are talking about comprchensive. now we arc talking -- 
UNIDENTIFIED MALE: No. we are talking comprehensive -- 

TRUMP: Ifyou want to go there. it's OK. because vou're not that far away. 
UNIDENTIFIED MALE: Mr. President -- 


TRUMP: When this group comes back. hopefully with an agreement. this group 
and others. from the Senate. front the House comes back with an agreement. 

I'm signing it. | think a lot of people would like to see that. but | 

think we need to do DACA first. 


UNIDENTIFIED MALE: Mr. President. vou necd to be clear. though. | think 
what Senator Feinstein 1s asking here. when we talk about just DACA. we 
don't want to be back here two vears later. 


TRUMP: | think that’s what she said. No. No. | think she’s saving 
something different. 


I think what we're all saving is we'll do DACA and we can certainly start 
comprehensive imumigmtion refonn the following afiernoon. OK. We'll take 
an hour off and then we'll stan. 


{END VIDEO CLIP) 


REID: Republicans sat around that table and watched their president almost 
give away the entire store for nothing. MSNBC political analyst Jason 
Johnson is the politics editor at The Root and a professor at Morgan State 
University: and Rick Wilson is a Republican strategist and media 
consultant. 


And Rick. the entire premise of the Trump campaign was Menico is sending 
ils Worst. we're going to end immigration and build a wall. How did he 
suddenty go from that to being Marco Rubio? What is happening? 


RICK WILSON. REPUBLICAN STRATEGIST: | think Donald Trump got his gang of 
eight tattoo tonight and the Members Only jacket for RINO immigration 

squishes. because this is a guy who litcrally sat there today and shredded 

the entire Bannor/Steve Miller agenda on building the wall and 

throwing out all the brown people. It was a clown show. 


REID: But who is in charge of telling Ann Coulter? | nominate you. Rick. 
You re in charge of telling Ann Coulter. You have to tell her. 
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OK. so Jason. is this a Democrats in my Twitter feed. there is some anger 
that Democrats aren't really putting their foot down and saving we ain't 
voting for a wall period. end of story. We don't care what you say. 


Should Democrats be planting their Mag there? 


JASON JOHNSON. THE ROOT: They don't even have to put the flag down yet. 
Joy. because it's clear -- and this is from the book and everyone who has 

ever talked about this president. he agrees with whatever the last idea is 

of the person who Icfi the room. That's why he was ping ponging back and 

forth. I like this kind of immigration. | hate this kind of immigration. 

I don’t like these kind of people. I like these people. 


So. the Democrats don't have to take a strong position now because they 
don't know what position Trump is going to have in three weeks. 


That's part of the problem. So. there is no reason to plant a flag. 


REID: Rick. I'm going to Ict you listen to Sarah Huckabee Sanders whose 
job frequently is to try to mterpret Trump for regular people. 


Here she is trying to explain that he really docs know what clean DACA bill 
means. He meant something completely different than what clean DACA bill 
sounds like. Take a listen. 


(BEGIN VIDEO CLIP) 


SARAH HUCKABEE SANDERS. WHITE HOUSE PRESS SECRETARY: Only if you look at 
what the president's definition of a clean DACA bill is. and within that 

bill. he thinks that you have to include not just fixing the -- not just 

fixing DACA. but closing the loopholes and making sure we have a solution 

on the front so we don't create a problem and find ourselves right back 

where we started in onc. two. three years later. 


(END VIDEO CLIP) 
REID: Help me. Rick. What did that mean? 


WILSON: You know. Sarah Sanders is just the White House mistress of word 
vomit. Every day something new just pops out. 


Look. I dort blame her. It’s like Donald Trump speaks some sort of 
forgotien language like Hitite (ph) or Syrian and just rambles on and she 
Just trics to translate as best she can. 


But this is a White House Ied by a man who docs not have a lot of shall we 
say Intellectual heft when it comes to understanding complex items of the 
policy agenda. You know. he’s overcome by basically inanimate objects 
every day. And so you end up with a situation where he says things in this 
mecting that the rest of the Republicans are in the room saying. dear god. 
what are we doing here? Because. you know, it's like they stumble 
occasionally ona policy win like the tax bill. and then they come to 
something like this and Trump is confused about what his own basc is going 
to do about this. 


A lot of his base was motivated and informed by the sense that he was going 
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to build a wall and throw out all the brown people. and obviously. what 

he’s saying today ts we'll have a policy based on love and we're going to 

do DACA and we're going to come back an hour later and do comprehensive 
immigration reform. 


Like | said. that gang of cight tramp stamp tattoos is going to look 
awesome. 


REID: Back in June of 2016. we pulled this -- January of 2016, January 
301th. as a matter of fact. Donald Trump told The New York Times editorial 
board the following about the wall. He said quote. “if it gets a little 

boring at his rallics. if | sec people starting to sort of think about 

leaving. | can sort of tell the audience. | will Just say. we'll build the 

wall. and they go nuts. 


Isn't it Just the case that Donald Trump used the wall and all of this 
Brexit talk about immigration just to trick his base into being for for 
him? 


WILSON: Sure. 
REID: Because he doesn't know what any of this means? 


JOHNSON: Joy. he docsi’t know what any of this means. He docsn’t know how 
1o build it. He’s basically been punked multiple times by Mexico who ts 

like. I’m not building your wall. ['m not giving you any moncy. Fox said 

Int not building a wall. So he doesn't know how this thing can get made. 

And he’s always been back and forth on these issues. 


Look. I mean. back in 2012 remember he said Mitt Romney was crazy for 
tclling people that they have to self-deport and he said that to Newsman. 
But | think the important thing to remember is this. as much as Donald 
Trump seems to flip flop back and forth. and can’t figure out what he wants 
to order for lunch when it comes to immigration. (Is is the same 
administration that’s now trving to kick out 200.000 El Salvadorians. when 
they aren’{ doing that to Kosovo refugees who we accepted in 1999. So the 
underlying tendency is still kicking out people of color. making it 

difficult for people of color to stay in the country. or at the same time 
fanning ignorance. 


REID: And at the same time. Rick then why doesn’t his base react when he 
changes his nund? 


WILSON: I think we'll see the comment section of the now Steve Bannon [rec 
Breitbart tomorrow losing their minds on this and I think a lot of these 

folks that really relied on Donald Trump's 

inmnigration message that he really activated in an effort to position 

himself as the guy who was going to return their jobs from the sly Mexicans 
and wile Chinese. you know. these evil brown people and people of color 

from overscas. I think he’s going to have some surprised supporters when 

they start reading these storics tomorrow. 


REID: Absoluicly. Jason Johnson, Rick Wilson. thank you. guys. 


That's All In for this evening. The Rachel Maddow Show starts right now. 
Good evening Rachel. 
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APPEARANCES 


(All appearances remotely via Zoom) 


Appearing as counsel on behalf of the Plaintiff: 


SIMPRINS LAW 

BY: JEFFREY §&. SIMPRKINS, ESQ. 
102 E. 2nd Avenue 

Williamson, WV 25661 

(304) 235-2735 
Simpkinslawofftice@qmail.com 


Appearing as counsel on behalf of the Defendants: 


FROST BROWN TODD, LLe 

BY: KEEVIN T. SHOOK, ESQ. 
ALEX ZURBUCH, ESQ. 

One Columbus Center 

10 West Broad Street 

Columbus, OH 43215 

(614) 464-1211 

kshook@tibtlaw. com 

azurbuch@itblaw.com 


Also present: 


Don Blankenship 

Erik Bierbauer, in-house counsel for MSNBC 
Gail Gove, in-house counsel for MSNBC 
Marie Schuetze, stenographic intern 

Mitch Reisbord, legal video specialist 


---o0lo--- 
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1 FRIDAY, APRIL 23, 2021 
2 NEW YORK, NEW YORK (Witness's location} 
3 10:02 a.m. EDT 
4 THE VIDEOGRAPHER: We are now on the 
5 record. My name is Mitchell Reisbord. I'ma 
6 videographer retained by Lexitas. This is a video 
7 deposition for the U.S. District Court, Southern 
8 District of West Virginia, Charleston Division. 
9 Case No. 2:19-cv-00236. 
10 Today's date is April 23rd, 2021, and the 
14 time is 10:02 a.m. This deposition is being held in 
LZ the matter of Don Blankenship versus Fox News 
13 Network, LLC, et al. 
14 The deponent is Denis Horgan. All present 
15 counsel will be noted on the stenographic record. 
16 The court reporter is Lorrie Marchant and will now 
ny swear in the witness. 
18 DENIS HORGAN, 
19 FIRST DULY SWORN/AFFIRMED, TESTIFIED AS FOLLOWS: 
20 MR. SIMPKINS: Are you ready? 
21 THE WITNESS: I'm ready. 
22 EXAMINATION BY MR. SIMPKINS 
23 BY MR. SIMPKINS: 
24 0. State your full legal name, please. 


25 ; It's Denis Edward Horgan, Jr. 
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22 people. 

Q. When is the determination of show topics 
typically finalized? Is it the day of? The morning 
of? Just immediate prior to the segment or 
telecast? 

A. It depends on the situation. Some of them 
are in advance, days in advance. Some of them 
are -- you know, if it's built around something 
that's happening on the calendar that day. But most 
of the time they are determined that day, in the 


midafternoon. Sometimes it goes a little later than 


Q. Well, if it's not you, who -- is there any 


other person that would have final authority to 


determine show topics on All In with Chris Hayes? 


A. I mean, again, I think technically, as 


executive producer. But I don't -- we don't 
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circumstance is. 


(Marked for identification purposes, 
Exhibit 1.) 
BY MR. SIMPKINS: 
Q. De you have Exhibit No. 1, Mr. Horgan? 
you have access to that? 
A. I do, yes. 
QO. Exhibit No. 1 is the NBCUniversal News 
Group Policies and Guidelines. 
A. Yes. 
I assume you have that. 


M-hm. 


Q 
A 
Q. Is that a "yes"? 
A 


Yes. 

Q. Instead of saying "NBCUniversal News Group 
Policies and Guidelines," I'm just going to refer to 
them as "guidelines." 

Is that okay? 
A. Yes. 
Q. Okay. Has MSNBC ever provided you with a 


copy of these guidelines? 
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the -- the shows -- the opinion shows are. 
Q. Let me rephrase. 

De the guidelines require that All In with 
Chris Hayes comply with the fundamental journalism 
principles of accuracy and fairness? 

MR. SHOOK: Objection. 

THE WITNESS: I mean, again, I'm not the 
author of the guidelines, but the guidelines are 
guidelines. They are -- they are not requirements 
necessarily. 


BY MR. SIMPKINS: 


Q. Do you agree that the guidelines basically 


speak for themselves in regard to the principles of 
accuracy and fairness? 

A. Yes. 

QO. Thank you. 
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When was the e-mail sent? 

December 3rd, 2015, 10:13 a.m. 

This says it was sent from Chris Hayes to 
you; is that not correct? 


A. Yes, you are correct. The e-mail itself 


is -- is Chris responding to my e-mail. 


Q. Okay. 

A. And my e-mail is only included as a part of 
his e@-mail. 

Q. And Chris Hayes, he is the anchor and host 
of All In with Chris Hayes; correct? 

A. Yes. 


QO. Okay. And what was the subject of the 
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| 


BY MR. SIMPKINS: 
Q. Do you know why Don Blankenship was 


described as "an old friend"? 
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BY MER. SIMPKINS: 

Can you explain the e-mail message? 

The e-mail message? 

Yes. 

Are you asking me to explain the subject of 
e-tmail or the -- 

OG; Yes. The subject. Yeah. 

A. Well, I didn't write it, so I can only tell 
you my interpretation of it. 

Q. What is your interpretation of it? 

A. Someone who had been on our show had been 
convicted of the crime that he was convicted of and 
Was going to prison for a year. This was an update 
Eo the story. 

Q. And he was only going to prison for a year 


because it wag a misdemeanor conviction; correct? 


MR. SHOOK: Objection. 


THE WITNESS: I know that now, yes. 

BY ME. SIMPKINS: 

Is Exhibit No. 3 a true and accurate copy 
or depiction of the e-mail that was sent from 
Brendan O'Melia to everyone at All In with Chris 
Hayes and to you? 


MR. SHOOK: Objection. 
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BY MR. SIMPKINS: 


Q. Okay. Do you know who chooses the graphics 


to be used during the telecast of All In with 
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Chris Hayes? 
A. Generally the segment producer will choose 


the graphics. 
QO. And who was the segment producer for 


this -- for the video segment, Exhibit No. 4? IE£ 


you recall. 
A. I don't know. I don't recall. 


www. LexitasLegal com/Pramier Lexitas 888-267-1200 Page 47 
0909 


USCA4 Appeal s2f91h?60236°Bdeument 91126: Free 6867/21 Babe 97°S’s2 PagelD #: 14466 
Blankenship vs Denis Horgan 
Fox News Network Confidential April 23, 2021 


www. LenitasLegal com/Pramier Lenatas. B88-267-1200 Page 42 


USCA4 Appeal oro !d760238 °DdEéument 97196" Fer 66/67/21 "Page 18 Urs2 Pagel #: 14467 
Blankenship vs Denis Horgan 
Fox News Network Confidential April 23, 2021 


QO. Wasn't this the second use of the phrase 


“convicted felon Don Blankenship" of All In with 


Chris Hayes in less than one week? 
MR. SHOOK: Objection. 
THE WITNESS: It ia a second use of that. 
BY MR. SIMPKINS: 
Oo; Yeah. So it was on May the 4th of 2018 and 


also May the 9th of 2016; 1s that correct? 


BY MR. SIMPRINS: 

Q. Okay. Who wrote the phrase "convicted 
Don Blankenship" [sic] into the acript on the 
May 9th, 2018, episode or telecast? 

A. I doen't -- I couldn't be -- gay. I don't 
know. 

Q. You don't know? Can you find out? 

A. Not really. It's a collaborative effort, 


and a lot of other -- a small number of people that 
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57 


1 MR. SHOOK: Objection. Asked and answered. 
2 BY MR. SIMPKINS: 

3 Q. I asked who approved the script. The next 
4 question was who was ultimately responsible for 

5 approving the script. That's two different 

6 questions. 

7 You can answer. 

8 A. Generally, we have -- it depends on the 

9 Situation, I guess is the answer. There's -- 
10 there's no one answer to that question. 
cme OQ; Did Chris Hayes have any participation in 
12 scripting the phrase "convicted felon 
ple) Don Blankenship"? 
14 MR. SHOOK: Objection. 
LS THE WITNESS: I don't recall what his 
16 involvement was with this one. 


17 BY MR. SIMPKINS: 
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And so not inaccurate and not unfair. 


BY MR. SIMPKINS: 


BY MR. SIMPKINS: 
q. But you agree that it was factually 
imprecise to call Don Blankenship a convicted felon? 
MR. SHOOK: Objection. 
THE WITNESS: I think it's technically 
imprecise. 
BY MR. SIMPKINS: 
Thank you. 


According to the guidelines, the writer who 


penned the phrase “convicted felon Don Blankenship" 


was responsible for the accuracy of the content 
published by MSNEC on the show All In with 
Chris Hayes; correct? 

MR. SHOOK: Objection. Objection to form. 


THE WITNESS: Yeah. I'm not -- I don't 
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know that I could confirm that. 

BY MR. SIMPKINS: 

You're familiar with the guidelines. 

So the writer who penned the phrase 
"convicted felon Don Blankenship" was responsible 
for the accuracy; correct? 

MR. SHOOK: Objection. 

THE WITNESS: I believe you are quoting it 


correctly. 


BY MR. SIMPRINS: 
Q. Okay. According to the guidelines, you, as 
executive producer, was responsible for the accuracy 
of the content published by MSNBC; correct? 


®& «6That''s correct) 

Q. According to the guidelines, Chris Hayes's 
host was responsible for the accuracy of the content 
published by MSNBC; correct? 

A. I'm not sure what the guidelines say about 
the host of the show. 

Q. Thank you. 

You, Chris Hayes, and the entire All In 
with Chris Hayes production team knew 
Don Blankenship was only convicted of a misdemeanor 
by virtue of the articles published by The New York 


Times -- or the article published by The New York 
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A. Was I aware in 2015? 


O. Yes. 
I can't recall if I was aware at that time 


A. 
or how much of that that I read. 
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oO. Has MSNBC ever clarified or corrected the 
"sonvicted felon Don Blankenship" statements of 
Chris Hayes and Joy Reid? 

A. I don't think so. 

QO. Okay. Have you, Chris Hayes, or any other 
member of the production people for All In with 
Chris Hayes ever been subjected to disciplinary 
action for making the statement "convicted felon 
Don Blankenship"? 

A. No. There were no rule violations or 
reason for that. 


QO. Do you concede that you, Chris Hayes, 
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STENOGRAPHER'S CERTIFICATE 

I, LORRIE L. MARCHANT, Certified Shorthand 
Reporter, Certificate No. 10523, for the State of 
California, hereby certify that DENIS HORGAN was by 
me duly sworn/atfirmed to testify to the truth, the 
whole truth and nothing but the truth in the 
within-entitled cause; that said deposition was 
taken at the time and place herein named; that the 
deposition is a true record of the witness's 
testimony as reported to the best of my ability by 
me, a duly certified shorthand reporter and a 


disinterested person, and was thereafter transcribed 


under my direction into typewriting by computer; 


that request [ X ] was [ ] was not made to read and 
correct said deposition. 

I further certify that I am not interested 
in the outcome of said action, nor connected with, 
nor related to any of the parties in said action, 
nor to their respective counsel. 

IN WITNESS WHEREOF, I have hereunto set my 


hand this 6th day of May, 2021. 


LORRIE L. MARCHANT, RMR, CRR, CCRR, CRC 
Stenographic Certified Shorthand Reporter #10523 
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From: O'Melia, Brendan (NBCUnversal, MSNBC) 

Sent Wed 4/06/2016 12:39 PM (GMT-04:00) 

To: “allin_everfonedinbcuni.com" <"GNBC UNI All in Everyone>, "Chris 
Hayescclhprivaleitgmaill.com” <clhprivatbedigmaill.com-> 


Subject: our oid friend Don Blankenship going to the cooler for a yer 


Former Massey Energy CEO Don 
Blankenship receives maximum sentence 


itp: / hana. Wiad. com, content mews/ Fonmner-Massey-Enengy-CEO-Don-Bankenship-to-be-sentenced- 
Wednesday-374701101.h0m1 
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Former Massey Energy CEO Don 


Blankenship to run for U.S. Senate 
CHARLESTON, WV (WCHS/WVAH) — 


Eyewitness News has learned that former Massey Eneray chief executive 
officer Don Blankenship plans to run for U.S. Senate. 


Blankenship filed his federal election official papers Tuesday. He will be 
running as a Republican. 


He is one of the most well-known figures in West Virginia and has continued 
to push for a full investigation of the Upper Big Branch mine explosion in 
2010. Blankenship contends the Mine Safety and Health Administration 
caused the blast after it reduced the ventilation air flow through the mine. 


Blankenship has been a long-time critic of U.S. Sen. Joe Manchin, D-WVa. 
Rltpa: (cht cornea flocalitornmor: mMaey= ener Gon blenieshe bo-nin=2oree no naha Pago tal 3 
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Manchin, a Democrat, is seeking re-election. In the Republican primary, 
Blankenship will square off against U.S. Rep. Evan Jenkins and West Virginia 
Attorney General Patrick Morrisey. 


In February, Blankenship's petition for a rehearing of his appeal of his 
conviction was denied by the U.S. Fourth Circuit Court of Appeals. In 
January, the court already had ruled that U.S. District Court in Charleston 
committed no reversible errors and denied Blankenship's battle to get his 
conviction overturned. 


Blankenship served a one-year sentence at a California prison for conspiring 
to willfully violate mine safety standards. 


Blankenship's misdemeanor conviction came after 24 days of testimony in 
connection with his involvement in the Upper Big Branch explosion that killed 
29 men in 2010. 


In briefs filed earlier this year, Blankenship's attorneys said the jury pool in 
Charleston was biased against him, the prosecution was politically motivated 
and the trial controlled by rulings unfair to the defense. 


A defiant Don Blankenship declared himself an "American political prisoner" 
on his blog, blaming others for the 2010 mine explosion. The ex-Massey 
Energy CEO distributed 250,000 copies of the 67-page diatribe in booklet 
form. 


After Blankenship's announcement, Sen. Joe Manchin released the following 
statement: 


"Joe Manchin is focused on working in the Senate for West Virginia families, 
not campaign politics. He won't be distracted by Mitch McConnell's 
backroom deals in Washington, D.C." 
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West Virginia Attorney General Patrick Morrisey took to Twitter following the 
announcement that Blankenship would run for U.S. Senate. 


Congressman Evan Jenkins released the following statement Wednesday 
afternoon: 


“Every citizen has the right to run for office, and | have no doubt that West 
Virginia Republicans will choose their nominee with careful consideration. My 
candidacy offers voters a clear choice on issues they care about most, a 
fighter for our shared West Virginia values, a close working relationship with 
President Trump and the one candidate West Virginia voters can count on to 
defeat Joe Manchin." 


The AP contributed to this story 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION 


DON BLANKENSHIP )Civil Action No. 
)1:20-cv-00429-LMB-IDD 
Plaintiff ) 
Wa 


KEVIN McLAUGHLIN, et al., 


Defendants 


-CONFIODENTIAL-= 


Zoom Videotaped Deposition of Don Blankenship 


November 18, 2020 


10:09 a.m. 


Reported by: Bonnie L. Russo 


Job No. 186668 


TSS Reporting - WoOOPide 877-702-9580 
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Zoom Videotaped Deposition of Don Blankenship 


held through: 


TSG Reporting 
228 E. 45th Street 
Suite 810 


New York, New York 10017 


Pursuant to Notice, when were present on behalf 


of the respective parties: 
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On behalf of the Plaintiff: 
BY: JEFFREY SIMPKINS, ESQ. 
MICHAEL SPARKS, ESQ. 
SIMPEINS LAW OFFICE 


102 E. 2nd Avenue 


Williamson, West Virginia 25661 


BY: JEREMY GRAY, ESQ. 

LISA ZEPEDA, ESO. 
EARLY SULLIVAN WRIGHT GISER & McRAE 
6420 Wilshire Boulevard 


Los Angeles, California 90048 
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APPEARANCES (CONTINUED) : 


On behalf of the Defendants: 
BY: DAVID TORBORG, ESQ. 
STEPHEN KENNY, ESQ. 
JONES DAY 
51 Louisiana Avenue, N.W. 


Washington, D.c. 20001 


Also Present: 


Mark von Lanken, Videographer 
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DON BLANKENSHIP 
MS. ZEPEDA: Lisa Zepeda on behalf 
of Don Blankenship. 
THE VIDEOGRAPHER: Will the court 


reporter please swear in the witness. 


DON BLANKENSHIP, 


being first duly sworn, to tell the truth, the 


whole truth and nothing but the truth, 
testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 

BY MR. TORBORG: 

Good morning, Mr. Blankenship. 

Morning. How are you? 

Good. Again, my name is David 
Torborg, I'm with the law firm of Jones Day. 
We represent Kevin McLaughlin in connection 
with a case that you brought against him 
pending in the United States District Court for 
the Eastern District of Virginia. 

You understand that you are 
appearing for your deposition in that matter 
today, correct? 

A. Yes. 


Q. Can you hear me okay? 
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Page 259 
DON BLANKENSHIP 


Okay. 


Q. Okay. In this interrogatory we ask 


that you describe the basis for your allegation 


that the defamation of Mr. Blankenship as a 
felon so smeared his reputation that he has 
been prevented from pursuing other businesses 
and opportunities in generating returns of 
billions of dollars, including identifying a 
business and opportunities lost and the basis 
for the contention that any lost businesses and 
opportunities resulted from the alleged 
conspiracy and/or McLaughlin's alleged" -- 
"allegedly defamatory statement rather than 
plaintiff's criminal record." It cites 
Complaint Paragraph 48. 

Do you see that? 


Yes. 
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DON BLANKENSHIP 


Yes. 
Q. It states: "A component of the harm 


suffered by Mr. Blankenship will be lost 


opportunities, business and otherwise. By 


their nature, the precise nature of these lost 
opportunities is either difficult to quantify 
or otherwise unknown to Mr. Blankenship and 
will be the subject of investigation and 
discovery." 

Do you see that? 

A. Yes. 

Q. Okay. What investigation have you 
done to identify the nature of the lost 
opportunities referenced in your response? 

A. Well, we engaged an expert who 


studied -- you know, had some time with me and 
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DON BLANKENSHIP 
Q. Are you aware of any particular 
companies that would have hired you as the CEO 
after the 2018 primary but for Mr. McLaughlin's 


statement? 


A. As I said repeatedly, I don't think 


that any individual statement is solely 
responsible. I think that the multitude of 
false statements much like those that you asked 
me about earlier and these other issues. I 
mean, it's -- it's a continuation that I have 
tried to stop. I ran for the U.S. Senate, 
spent millions of dollars making sure that 
people knew the truth when people knew the 
truth. I took the lead in the polls, and the 
media stepped up and created the same problem 
with Kevin McLaughlin, Karl Rove, and others. 

QO. Have you expressed your interest to 
any company about serving as their CEO? 

A. I have not because I know that 
companies do not hire people who they believe 
are felons, and I am pretty engaged in this 
lawsuit and other things. But I hope to as 


soon as I win this lawsuit. 
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DON BLANKENSHIP 


Q. How do you know that the public 
believes that you are a felon. What's the 


basis for that? 


A. Well, because I know that they are 


greatly influenced by the media because I have 
seen it when I have used the media to run ads 
and -- and won elections and when I turned my 
unfavorables and so forth around through ads 
that I know that people believe what they see 


on TV because they expect it to be the truth. 
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DON BLANKENSHIP 


BY MR. TORBORG: 
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DON BLANKENSHIP 
Q. You also referenced in your 
interrogatory response participating in private 
equity energy ventures. 


Do you see that? 


MR. SIMPKINS: Which interrogatory, 


David? 

MR. TORBORG: Interrogatory 7, Page 
14. It's one of the opportunities that he 
listed in response. 

THE WITNESS: Okay. We are on the 
right page now. 

BY MR. TORBORG: 

Q. Okay. What do you mean by "private 
equity energy ventures"? 

A. It's a situation where a group of 
private individuals get together and they 
either buy a property or they buy a public 
company and -- and make it private. It can be 
a number of things, but basically, it's a -- a 
lot of times it's a lot of people with more 
money than they know what to do with that hire 
you to start a private energy company or a 


private company. 
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DON BLANKENSHIP 


BY MR. TORBORG: 


So you made your own decision not to 
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DON BLANKENSHIP 
current chaos to figure out what you will do in 
the next one, but you know, should I win the 
$12 million I've sued for, I probably will be 
free to do a number of things. 
BY MR. TORBORG: 

0. Do you need the $12 million that you 
are suing for in order to take advantage of 
whatever else you want to do? 


MR. SIMPKINS: It's billion with a 


THE WITNESS: Hardly. I -- I think 
that the point is that by winning the lawsuit, 


I'm going to make us a better country and I'm 


going to make us a better judicial system and I 


will be able to expose how unfair the criminal 
justice system is. I will be able to doa lot 
ef good for the country, but I will also be 
able to do whatever I want to do, which I'm 
sure I'll do a lot of businesses. But right 
now I am almost singularly focused on winning 
this case. 


BY MR. TORBORG: 
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DON BLANKENSHIP 


BY MR. TORBORG: 

Q. Your interrogatory response also 
references opportunities to participate in a 
Nevada gaming industry. 

Do you see that? 

A. Yes. 

QO. What kind of opportunities do you -- 
did you reference -- do you mean to reference 
there? 

A. Almost anything that you do in 
Nevada involves games. Every gas station has a 
slot machine and all that. When you have a bad 
reputation, that is very hard to get a gaming 


license that would allow you to even be 
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DON BLANKENSHIP 
Q. Have you spoken with any companies 


-- strike that. 


Q. And it says: "Defendant's 


defamation has effectively undone those efforts 


and rendered that expenditure of funds largely 


useless." 

And, actually, before we go to that, 
let mé go back up to a different spot, so I 
don't forget it. 

MR. SIMPEKINS: Is there a question 
in the near future? 

MR. TORBORG: Yeah. 

BY MR. TORBORG: 

Q. Let's go -- going back up to 14, you 

say -- it's the end of the last sentence of the 
carryover paragraph. You say: "During the 


course of discovery, Mr. Blankenship also 
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DON BLANEENSHIP 


CERTIFICATE OF NOTARY PUBLIC 

I, Bonnie L. Russo, the officer before 
whom the foregoing deposition was taken, do 
hereby certify that the witness whose testimony 
appears in the foregoing deposition was duly 
sworn by me; that the testimony of said witness 
was taken by me in shorthand and thereafter 
reduced to computerized transcription under my 
direction; that said deposition is a true 
record of the testimony given by said witness; 
that I am neither counsel for, related to, nor 
employed by any of the parties to the action in 
which this deposition was taken; and further, 


that I am not a relative or employee of any 


attorney or counsel employed by the parties 


hereto, nor financially or otherwise interested 
in the outcome of the action. 
Dated: November 19, 2020. 
(oa « age Aa 
Paps seve SY a wae 
Bonnie L. Russo 


Notary Public in and for 
the District of Columbia 


My Commission expires: August 14, 2025 
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Smith Economics Group, Ltd. 


A Division of Corporate Financial Group 
Economics / Finance / Litigation Support 
Stan V. Smith, Ph.D. 
President 


February 1, 2021 


Mr. Eric P. Early 

Early Sullivan Wright Gizer & McRae 
6420 Wilshire Blvd., 17" Floor EXHIBIT 
Los Angeles, CA 90048 


701 


Re: Blankenship v. Fox News Network LLC 


Dear Mr. Early: 


You have asked me to assess the damages to Don Blankenship based on the allegations against 
the various media defendants (“Media Defendants”) described in the operative First Amended 
Complaint. 


I. ASSIGNMENT 


Based on the allegations against the Media Defendants described in the First Amended 
Complaint, I have been asked to assess the loss of earnings suffered by Mr. Blankenship. 


Il, QUALIFICATIONS AND EXPERIENCE 


I am President of Smith Economics Group, Ltd., headquartered in Chicago, IL, which provides 
economic and financial consulting nationwide. I have worked as an economic and financial 
consultant since 1974, after completing a Research Internship at the Federal Reserve, Board of 
Governors, in Washington, D.C. 


I received my Bachelor's Degree from Cornell University. I received a Master's Degree and my 
Ph.D. in Economics from the University of Chicago; Gary 8. Becker, Nobel Laureate 1992, was 
my Ph.D. thesis advisor. The University of Chicago is one of the world's preeminent institutions 
for the study of economics, and the home of renowned research in the law and economics 
movement. 


As President of Smith Economics, I have performed economic analyses in a great variety of 
engagements, including damages analysis in personal injury and wrongful death cases, business 
valuation, financial analysis, antitrust, contract losses, a wide range of class action matters, 
employment discrimination, defamation, and intellectual property valuations including 
evaluations of reasonable royalty. 


1165 N. Clark Street 0 Suite 600 & Chicago, WL 60619 & Fase 312-943-1016 & Tel 312-943-1551 
waay.S: nit ®PARomics.com 
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I have more than 40 years of experience in the field of economics. I am a member of various 
economic associations and served for three years as Vice President of the National Association 
of Forensic Economics (NAFE) which is the principal association in the field. I was also on the 
Board of Editors of the peer-reviewed journal, the Journal of Forensic Economics, for over a 
decade; I have also published scholarly articles in this journal. The JFE is the leading academic 
journal in the field of Forensic Economics. 


I wrote the first textbook on Forensic Economic Damages that has been used in university 
courses such as the University of Wisconsin, Penn State University, and in various other states. 
As an adjunct professor, I created and taught the first course in Forensic Economics nationwide, 
at DePaul University in Chicago. 


I am the creator and founder of Ibbotson Associates' Stock, Bonds, Bills, and Inflation (SBBI) 
Yearbook, Quarterly, Monthly, and SBBI/PC Services. SBBI is generally regarded by 
academics in the field of finance as the most widely accepted source of statistics on the rates of 
return on investment securities. SBBI was originally published by Ibbotson Associates, then by 
Morningstar, Inc., and is now currently published by Duff & Phelps. The original SBBI series 
generated what became a six-book set universally used for business valuation, and currently 
available on an online platform. These data series are widely relied upon and regarded as the 
most accepted and definitive scholarly references by the academic, actuarial and investment 
community, and in courts of law. All three publishers of the SBBI series acknowledge me as the 
founder in 1983, for my "invaluable role" as having “originated the idea" of SBBI, which I then 
implemented while Managing Director at Ibbotson Associates. 


My estimate of the real discount rate is 1.25 percent per year. This discount rate is based on the 
rate of return on short-term U.S. Treasury investments. The data is from the statistical series 
H.15 Selected Interest Rates, published by the Board of Governors of the Federal Reserve 
System found at www.federalreserve.gov. This data is also published in the Economic Report of 
the President Table for "Bond yields and interest rates" for the real return on U.S. Treasury 
investments primarily for the last 20 years. 


I have performed economic analysis in many thousands of cases in almost every state and federal 
jurisdiction since the early 1980s. 


My curriculum vita is attached, listing all my publications in the last 10 years and beyond. My 
hourly rate in this case is $525 per hour. The list of all cases in which I have testified in the last 
4 years is also attached. 


IL, INFORMATION REVIEWED 


1. Plaintiff's First Amended Complaint; 
2. The informational interview with Mr. Blankenship dated September 8, 2020. 
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IV. BACKGROUND AND DISCUSSION 


Don Blankenship became a leader in the coal industry after a meteoric rise at Massey Energy. 
Mr. Blankenship began working for Massey Energy in 1982, and within two years, he was 
President of RA WL Sales, which was a subsidiary of Massey Energy. He was put in charge of 
all of Massey’s mining operations four years later. In 1992, he was named President and CEO of 
the company, and his compensation rose to almost $18,000,000 in 2009 as a result of his success 
with the company and the phenomenal growth in the company’s value from $150,000,000 to 
$7,800,000,000. 


On April 5, 2010, tragedy struck Raleigh County at the Upper Big Branch Mine. Only a few 
hours after ventilation changes required by the Obama Administration were completed, cutting 
the mine’s airflow in half, flammable gas deep in the mine ignited, causing an explosion which 
took the lives of twenty-nine miners. Eight months after the disaster, on December 6, 2010, 
MSHA concluded that a coal bed methane build-up ignited and created an explosion. In April 
2014, Mr. Blankenship released a documentary which refuted MSHA’s findings and challenged 
the inherent conflict of having a regulatory agency investigate an explosion where the agency 
itself was likely at fault. Among other things, the documentary identified powerful scientific 
evidence which refuted MSHA’s conclusion that the explosion was caused by an influx of 
methane. 


On or about November 13, 2014, federal prosecutors from the Obama Justice Department 
charged Mr. Blankenship with three felonies, including conspiracy to defraud the Federal mine 
regulators. He was also charged with a misdemeanor, conspiring to violate mine safety laws. 

Mr. Blankenship was not charged with causing any of the twenty-nine deaths in the April 5, 2010 
Upper Big Branch Mine disaster. The Federal Government brought the full weight of its infinite 
resources to bear on Mr. Blankenship. The matter went to trial in October 2015 and lasted about 
two months. Following lengthy deliberations, the West Virginia jury found Mr. Blankenship 
innocent on all felony charges on December 3, 2015. The jury convicted him of the misdemeanor 
offense. Notably, at that time, many media outlets accurately reported that Mr. Blankenship was 
convicted only of a misdemeanor and not for any of the felony counts he was facing. 


The Department of Justice Office of Professional Responsibility has since investigated the 
conduct of the United States Attorneys who prosecuted Mr. Blankenship -- Booth Goodwin and 
Steve Ruby. The OPR found that massive prosecutorial misconduct had occurred in the 
prosecution of Mr. Blankenship, stating among other things that, “because Ruby and Goodwin 
recklessly violated the Department’s discovery policies regarding the disclosure of discoverable 
statements, they committed professional misconduct.” Mr. Blankenship’s verdict is still under 
appeal. 


In January 2018, Mr. Blankenship formally announced his plans to run as a Republican for the 
U.S. Senate seat held by Senator Joe Manchin, a Democrat. The Republican primary was 
scheduled for May 8, 2018. Beginning at about the end of March 2018 the Media Defendants 
falsely called Mr. Blankenship a felon in order to injure his reputation and discredit his 
candidacy. Mr. Blankenship’s senatorial run was his chance to increase his reputation, but 
following the defamatory statements by the Media Defendants on national media, he failed to 
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receive the Republican nomination. Achieving the Republican nomination in a senatorial race 
would have undoubtedly added to Mr. Blankenship’s reputation and provided him with business 
opportunities, as well as a national podium to further establish himself. 


VV. OPINION 


Lost Earnings 


Mr. Blankenship would have had great opportunities to earn income from multiple sources but 
for the actions of the Media Defendants. I have illustrated Mr. Blankenship’s loss of earnings in 
five categories: 


1.) CEO in the Mining/Construction Industry; 
2.) Strategic Consultant; 

3.} Board of Directors; 

4.) Coal Broker/Entrepreneur; and 

5.) Author. 


All of the above opportunities would have been available for Mr. Blankenship, but it is unlikely 
that he would have been a CEO and a Strategic Consultant at the same time. He could have been 
a CEO or a Strategic Consultant and entertained the other opportunities. 


A. CEQ in the Mining/Construction Industry 


Tables | and 2 show Mr. Blankenship’s loss of earnings as a CEO in the Mining/Construction 
industry. Mr. Blankenship’s earning capacity has been established by his track record of success 
as a President and CEO in the mining industry. Mr. Blankenship’s compensation in as Chairman 
of the Board and President of Massey Energy was $5,328,422 in 2006, $9,929,125 in 2007, 
$11,226,717, plus non-qualified deferred compensation of $26,530,954, totaling $37,757,671 in 
2008, and $17,835,837 in 2009. Adjusting Mr. Blankenship’s earnings for inflation, Mr. 
Blankenship earned $6,900,337 in year 2020 dollars in 2006, $12,601,153 in year 2020 dollars in 
2007, $13,955,811, plus non-qualified deferred compensation of $32,980,343 in years 2020 
dollars, totaling $46,936,154 in year 2020 dollars in 2008, and $21,584,160 in year 2020 dollars 
in 2009. 


While at Massey Energy, Mr. Blankenship received multiple employment offers from other 
companies. Mr. Blankenship states that he received an offer from Carl Smith, the former owner 
of Fola Coal, which was equivalent to $15 million in year 2020 dollars. He states that Massey 
Energy then matched and exceeded that offer to retain him. He states that he was named to the 
Board of Directors of Fluor, a global engineering and construction company, in 1997. In 1999, 
Mr. Blankenship was asked to manage Fluor while its Chairman, Les McGraw, battled cancer. 
Mr. Blankenship was approached to become the President of Fluor, but he declined, as he wanted 
to remain in West Virginia. Mr. Blankenship was contacted by a headhunter to become the 
President of Raytheon in approximately 2000, but he again declined to remain at Massey Energy. 
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According to the Economic Research institute, the salary for new hire CEOs in the mining 
industry is $5,048,242 in year 2020 dollars. 


I have illustrated Mr. Blankenship’s loss of earnings as a CEO in two scenarios. Table 1 shows 
the loss of earnings for Scenario 1. In Scenario 1, I have illustrated the lost earning to begin in 
2019 at $22,005,451 in year 2020 dollars based on Mr. Blankenship’s average real income from 
2006 through 2009. Future earnings are illustrated to grow at inflation. 


Based on the above assumption, my opinion of the lost earnings as a CEO through 2030 are 
$254,647,877 > Table 1. 


Table 2 shows the loss of earnings for Scenario 2. In Scenario 2, I have illustrated the lost 
earning to begin in 2019 at $5,048,242 in year 2020 dollars based on the salary for new hire 
CEOs in the mining industry. Mr. Blankenship’s earnings are grown in 2024 to $21,584,160 in 
year 2020 dollars based on his actual income in 2009. Future earnings are illustrated to grow at 
inflation. 


Based on the above assumption, my opinion of the lost earnings as a CEO through 2030 are 
$197,218,122 > Table 2. 


B. Strategic Consultant 


Tables 3 through 5 show the lost earnings for Mr. Blankenship as a Strategic Consultant in three 
scenarios. Under Mr. Blankenship’s leadership, and his implementation of systems that cut costs 
and increased efficiency, Massey Energy grew from a valuation of $150,000,000 to 
$7,800,000,000 


Mr. Blankenship gained an expertise in cost accounting following his exposure to standard cost 
practices in the food industry while working for Keebler Company earlier in his career. Mr. 
Blankenship was able to grow Massey Energy in a time when the coal industry was in decline 
based on his ingenuity and groundbreaking methods. The metrics that he implemented to assess 
mines and make them profitable are now used universally in the mining industry. This approach 
has now become broad and has been applied to other industries as well, including the banking 
industry. Mr. Blankenship stated he cut costs by $400 million per year while at Massey Energy. 
Mr. Blankenship’s ingenuity reduced Massey Energy’s costs by 30 percent compared to similar 
coal mines. 


Mr. Blankenship states that the harm to his reputation following the election has limited his 
ability to engage in business opporhunities as a Strategic Consultant. He states that he would 
have been able to bring his expertise to companies across multiple industries, including mining, 
banking, and construction, in order to assist with cutting costs. Mr. Blankenship states that he 
would have been able to put together a team to assess companies and negotiate a percentage of 


! https://online.erieri.com/SS/ExecutiveSurvey/ 
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the savings as compensation, and 10 percent would be a reasonable fee. Mr. Blankenship states 
that based upon his experience as a CEO, he would be willing to pay an outside consultant 10 
percent of the realized cost savings. 


I have illustrated Mr. Blankenship’s loss of earnings as a strategic consultant in three scenarios. 
In Scenario 1, I have illustrated Mr. Blankenship to earn $5,000,000 per year beginning in 2019, 
which assumes that he would provide cost savings of approximately $50,000,000 to various 
companies. Mr. Blankenship’s Scenario | earnings are illustrated to grow in 2024 to 
$20,000,000, which assumes that he would increase the amount of cost savings provided to 
$200,000,000, or half of what he did at Massey Energy. 


Based on the above assumptions for Scenario 1, my opinion of the lost earnings as a 
Strategic Consultant through 2030 is $175,394,301 > Table 3. 


I have illustrated Mr. Blankenship’s loss of earnings as a strategic consultant in three scenarios. 
In Scenario 2, I have illustrated Mr. Blankenship to earn $5,000,000 per year beginning in 2019, 
which assumes that he would provide cost savings of approximately $50,000,000 to various 
companies. Mr. Blankenship’s Scenario 2 earnings are illustrated to grow in 2024 to 
$15,000,000, which assumes that he would increase the amount of cost savings provided to 
$150,000,000. 


Based on the above assumptions for Scenario 2, my opinion of the lost earnings as a 
Strategic Consultant through 2030 is $136,982,590 > Table 4. 


I have illustrated Mr. Blankenship’s loss of earnings as a strategic consultant in three scenarios. 
In Scenario 3, I have illustrated Mr. Blankenship to earn $5,000,000 per year beginning in 2019, 
which assumes that he would provide cost savings of approximately $50,000,000 to various 
companies. Mr. Blankenship’s Scenario 2 earnings are illustrated to grow in 2024 to 
$10,000,000, which assumes that he would increase the amount of cost savings provided to 
$100,000,000, or one-quarter of what he did at Massey Energy. 


Based on the above assumptions for Scenario 3, my opinion of the lost earnings as a 
Strategic Consultant through 2030 is $97,766,336 > Table 5. 

C. Board of Directors 

Tables 6 and 7 show the lost earnings for Mr. Blankenship from seats on Board of Directors. Mr. 
Blankenship states that he had seats on three boards while he was CEO at Massey Energy, and he 
believes that he could have been on up to five boards if he was not engaged in other businesses, 


and three boards if he was engaged in other businesses. 


I have illustrated Mr. Blankenship’s loss of earnings as a member of a Board of Directors in two 
scenarios. The 90" percentile earnings for members of a Board of Directors is $290,000 in year 
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2020 dollars’. In Scenario 1, I have illustrated Mr. Blankenship as a member of five Boards of 
Directors and earning $290,000 per seat, which yields estumated annual earnings of $1,450,000 
in year 2019 dollars beginning in 2019. Mr. Blankenship’s Scenario 1 earnings are adjusted by 
inflation. 


Based on the above assumptions for Scenario 1, my opinion of the lost earnings as member 
of a Board of Directors through 2030 is $17,115,042 > Table 6. 


In Scenario 2, I have illustrated Mr. Blankenship as a member of three Boards of Directors and 
earning $290,000 per seat, which yields estimated annual earnings of $870,000 in 2019 dollars 
beginning in 2019. Mr. Blankenship’s Scenario 2 earnings are adjusted by national average 
wage growth of 4.29 percent in 2019, and 3.00 percent in 2020. Future earnings are illustrated to 
grow at 1.00 percent real. 


Based on the above assumptions for Scenario 2, my opinion of the lost earnings as member 
of a Board of Directors through 2030 is $10,269,025 > Table 7. 


D. Coal Broker 


Tables 8 and 9 show the lost earnings for Mr. Blankenship from working as a Coal Broker. Mr. 
Blankenship states that had a relationship with the steel industry, and while he was at Massey 
Energy he had wanted to become a coal broker or start his own mining company later in his life. 
Mr. Blankenship states that there have been several successful coal brokers, including Chris 
Cline, Ernie Thrasher, and Joseph Craft II], and he believes that he could have gone down a 
similar path. He states that in the 1990s, as well as after leaving Massey Energy in 2011, Chris 
Cline reached out to him about becoming the President of Cline Resource and Development Co. 
Mr. Blankenship states that he advised Mr. Cline on his large purchase of mines in Illinois, 
which earned Mr. Cline a fortune. 


Chris Cline, another West Virginia native got his start working in coal mines at age 15 and later 
bet big on high-sulfur coal reserves in I[linois. He took coal mining firm Foresight Energy 
public in 2014, and sold a controlling stake in 2015 for $1.4 billion cash. His net worth was 
estimated at $1,800,000,000 in 2019.% 


Ernie Thrasher is the Founder, CEO and CMO of Xcoal Energy and Resources. Thrasher held 
various positions in mine operations and mine management through 1981. Prior to forming 
Xcoal Energy & Resources in 2003, Thrasher spent twenty-two (22) years in various global 
marketing positions at Primary Coal and AMCI. Xcoal is the largest exporter of U.S. origin coal. 
In addition to marketing U.S. origin coal to customers throughout the world, Xcoal activities 
include the financing and development of mining projects and related infrastructure projects. 
Thrasher founded XLNG Energy & Resources in 2015, which plans to market LNG originating 
from natural gas reserves in the Marcellus and Utica Shale basins in the U.S., to customers in 


? https://www.payscale.com/research/US/Job=Member_of the Board_of_Directors/Salary 
3 https://www.forbes.com/profile/christopher-cline/#4bba4fbf9ald 
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South America, Europe, and Asia. Thrasher serves on the Board of Directors of Barrick Gold 
Corporation, the President’s Leadership Council-Boy Scouts of America, is a member of the 

Council on Foreign Relations, serves as a Director on the National Committee on U.S. China 
Relations, and serves as a Director of the U.S.-India Strategic Partnership Forum.‘ 


Joseph Craft III became a lawyer, and then joined diversified coal company MAPCO as an 
assistant general counsel in 1980. He became president in 1987. Craft was rewarded with a big 
stake for leading the firm's LBO and conversion into a tax-efficient public master limited 
partnership in 1996; it was renamed Alliance Resource Partners three years later. He has been 
chief executive since and overseen subsequent expansion across Appalachia and the Midwest as 
revenue increased to $390 million. His net worth was an estimated $1,400,000,000 in 2012.5 


The average net worth for Joseph Craft III and Chris Cline, whose net worth is publicly 
available, is $1,730,675,739. Assuming a 30-year career yields an estimated annual income of 
$56,558,030 in year 2019 dollars. 


I have illustrated Mr. Blankenship’s loss of earnings as a coal broker or entrepreneur in two 
scenarios. In Scenario 1, I have illustrated Mr. Blankenship’s earnings to begin in 2019 at 
$56,558,030 in year 2020 dollars. Future earnings are illustrated to grow at inflation. 


Based on the above assumptions for Scenario 1, my opinion of the lost earnings as a coal 
broker or entrepreneur through 2030 is $667,581,406 > Table 8. 


In Scenario 2, I have illustrated Mr. Blankenship’s earnings to begin in 2019 at 50 percent of 
$56,558,030, or $28,279,015 in year 2020 dollars. Future earnings are illustrated to grow at 
inflation. 


Based on the above assumptions for Scenario 2, my opinion of the lost earnings as a coal 
broker or entrepreneur through 2030 is $333,790,703 > Table 9. 

E. Author 

Tables 10 and 11 show the lost earnings for Mr. Blankenship from being an author in two 
scenarios. Mr. Blankenship states that he planned to author several books over the remainder of 


his career. He states that he also planned to adapt his story into a screenplay. 


I have illustrated Mr. Blankenship’s loss of book revenue in two scenarios. In Scenario 1, I have 
illustrated Mr. Blankenship receiving a benchmark of $100,000 advances every 3 years. 


Based on the above assumptions for Scenario 1, my opinion of the lost earnings as member 
of a Board of Directors through 2030 is $383,816 > Table 10. 


* https://usispf.org/team/ernie-thrasher/ 
> https://www.forbes.com/profile/joseph-craft/#6a4b02ab7 12a 
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In Scenario 1, J have illustrated Mr. Blankenship receiving a benchmark of $250,000 advances 
every 3 years. 


Based on the above assumptions for Scenario 1, my opinion of the lost earnings as member 
of a Board of Directors through 2030 is $959,539 > Table 11. 


All opinions expressed in this report are clearly labeled as such. They are rendered in 
accordance with generally accepted standards within the field of economics and are expressed to 
a reasonable degree of economic certainty. Estimates, assumptions, illustrations and the use of 
benchmarks, which are not opinions, but which can be viewed as hypothetical in nature, are also 
clearly disclosed and identified herein. 


In my opinion, it is reasonable for experts in the field of economics and finance to rely on the 
materials and information I reviewed in this case, for the formulation of my substantive opinions 
herein. 

If additional information is provided to me, which could alter my opinions, I may incorporate 
any such information into an update, revision, addendum, or supplement of the opinions 


expressed in this report. 


It is my opinion, based upon the foregoing, that the Plaintiff has suffered concrete, tangible, 
economic harm. 


If you have any questions, please do not hesitate to cal] me. 


Sincerely, 


Man. Rack 


Stan VY. Smith, Ph.D. 
President 
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SUMMARY OF LOSSES 


TABLE DESCRIPTION 


10 
11 


LOSS OF EARNINGS THROUGH 2030 


CEO IN MINING/CONSTRUCTION 
SCENARIO 1 
SCENARIO 2 


STRATEGIC CONSULTANT 
SCENARIO 1 
SCENARIO 2 
SCENARIO 3 


BOARD OF DIRECTORS 
SCENARIO 1 
SCENARIO 2 


COAL BROKER/ENTREPRENEUR 
SCENARIO 1 
SCENARIO 2 


AUTHOR 
SCENARIO 1 
SCENARIO 2 


SMITH ECONOMICS GRASP, LTD. 312/943-1551 


ESTIMATE 


$254,647 ,877 
$197,218,122 


$175,394 ,301 
$136,982,590 
$97,766,336 


$17,115,042 
$10,269,025 


$667,581 ,406 
$333,790,703 


$383,816 
$959,539 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


Table 1 


LOSS OF CEO EARNINGS - SCENARIO 1 


INCOME 
$21,573,972 
$22,005,451 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 
$22,445,560 


SMITH ECONOMICS @R66P, LTD. 312/943-1551 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR VALUE 
1.0000 21,573,972 
1.0000 22,005,451 
0.9938 22,306,147 
0.9815 22,030,762 
0.9694 21,758,777 
0.9574 21,490,150 
0.9456 21,224,840 
0.9339 20,962,805 
0.9224 20,704,005 
0.9110 20,448,400 
0.8998 20,195,950 
0.8887 19,946,618 


CUMULATE 


21,573,972 
43,579,423 
65,885,569 
87,916,331 
109,675,109 
131,165,259 
152,390,099 
173,352,904 
194,056,909 
214,505,309 
234,701,259 
254,647,877 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


Table 2 


LOSS OF CEO EARNINGS - SCENARIO 2 


INCOME 
$4,949,257 
$6,723,867 
$9,134,783 

$12,410,160 
$16,859,959 
$22,905,282 
$22,905,282 
$22,905,282 
$22,905,282 
$22,905,282 
$22,905,282 
$22,905,282 


SMITH ECONOMICS @R6G@P, LTD. 312/943-1551 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR 

1.0000 4,949,257 
1.0000 6,723,867 
0.9938 9,078,046 
0.9815 12,180,818 
0.9694 16,344,083 
0.9574 21,930,304 
0.9456 21,659,560 
0.9339 21,392,158 
0.9224 21,128,057 
0.9110 20,867,217 
0.8998 20,609,597 
0.8887 20,355,158 


VALUE CUMULATE 


4,949,257 
11,673,124 
20,751,170 
32,931,988 
49,276,071 
71,206,375 
92,865,935 

114,258,093 
135,386,151 
156,253,368 
176,862,965 
197,218,122 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


INCOME 
$5,000,000 
$6,597,540 
$8,705,506 

$11,486,984 
$15,157,166 
$20,000,000 
$20,000,000 
$20,000,000 
$20,000,000 
$20,000,000 
$20,000,000 
$20,000,000 


SMITH ECONOMICS @R68P, LTD. 312/943-1551 


Table 3 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR 

1.0000 5,000,000 
1.0000 6,597,540 
0.9938 8,651,434 
0.9815 11,274,702 
0.9694 14,693,391 
0.9574 19,148,687 
0.9456 18,912,284 
0.9339 18,678,799 
0.9224 18,448,196 
0.9110 18,220,441 
0.8998 17,995,497 
0.8887 17,773,330 


LOSS OF STRATEGIC CONSULTANT EARNINGS - SCENARIO 1 


VALUE CUMULATE 


5,000,000 
11,597,540 
20,248,974 
31,523,676 
46,217,067 
65,365,754 
84,278,038 

102,956,837 
121,405,033 
139,625,474 
157,620,971 
175,394,301 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


INCOME 
$5,000,000 
$6,228,655 
$7,759,228 
$9,665,910 

$12,041,123 
$15,000,000 
$15,000,000 
$15,000,000 
$15,000,000 
$15,000,000 
$15,000,000 
$15,000,000 


SMITH ECONOMICS @69P, LTD. 312/943-1551 


Table 3 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR 

1.0000 5,000,000 
1.0000 6,228,655 
0.9938 7,711,034 
0.9815 9,487,282 
0.9694 11,672,693 
0.9574 14,361,515 
0.9456 14,184,213 
0.9339 14,009,099 
0.9224 13,836,147 
0.9110 13,665,331 
0.8998 13,496,623 
0.8887 13,329,998 


LOSS OF STRATEGIC CONSULTANT EARNINGS - SCENARIO 2 


VALUE CUMULATE 


5,000,000 
11,228,655 
18,939,689 
28,426,971 
40,099,664 
54,461,179 
68,645,392 
82,654,491 
96,490,638 

110,155,969 
123,652,592 
136,982,590 


USCA4 Appeals2¢g!4760238 DHdéument 91S" FER 6667/21 Page 1e! die PagelD #: 14516 


YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


INCOME 
$5,000,000 
$5,743,492 
$6,597,540 
$7,578,583 
$8,705,506 

$10,000,000 
$10,000,000 
$10,000,000 
$10,000,000 
$10,000,000 
$10,000,000 
$10,000,000 


SMITH ECONOMICS @60P, LTD. 312/943-1551 


Table 5 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR 

1.0000 5,000,000 
1.0000 5,743,492 
0.9938 6,556,561 
0.9815 7,438,529 
0.9694 8,439,137 
0.9574 9,574,344 
0.9456 9,456,142 
0.9339 9,339,399 
0.9224 9,224,098 
0.9110 9,110,220 
0.8998 8,997,749 
0.8887 8,886,665 


LOSS OF STRATEGIC CONSULTANT EARNINGS - SCENARIO 3 


VALUE CUMULATE 


5,000,000 
10,743,492 
17,300,053 
24,738,582 
33,177,719 
42,752,063 
52,208,205 
61,547,604 
70,771,702 
79,881,923 
88,879,671 
97,766,336 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


LOSS OF OARD OF DIRECTORS EARNINGS - SCENARIO 1 


INCOME 
$1,450,000 
$1,479,000 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 
$1,508,580 


SMITH ECONOMICS @R60P, LTD. 312/943-1551 


Table 6 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR 

1.0000 1,450,000 
1.0000 1,479,000 
0.9938 1,499,210 
0.9815 1,480,701 
0.9694 1,462,421 
0.9574 1,444,366 
0.9456 1,426,535 
0.9339 1,408,923 
0.9224 1,391,529 
0.9110 1,374,350 
0.8998 1,357,382 
0.8887 1,340,625 


VALUE CUMULATE 


1,450,000 
2,929,000 
4,428,210 
5,908,911 
7,371,332 
8,815,698 
10,242,233 
11,651,156 
13,042,685 
14,417,035 
15,774,417 
17,115,042 
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Table 7 


LOSS OF OARD OF DIRECTORS EARNINGS - SCENARIO 2 
2019 - 2030 


DISCOUNT PRESENT 


YEARS INCOME FACTOR VALUE CUMULATE 
2019 $870,000 1.0000 870,000 870,000 
2020 $887,400 1.0000 887,400 1,757,400 
2021 $905,148 0.9938 899,526 2,656,926 
2022 $905,148 0.9815 888,421 3,545,347 
2023 $905,148 0.9694 877,453 4,422,799 
2024 $905,148 0.9574 866,620 5,289,419 
2025 $905,148 0.9456 855,921 6,145,340 
2026 $905,148 0.9339 845,354 6,990,694 
2027 $905,148 0.9224 834,917 7,825,611 
2028 $905,148 0.9110 824,610 8,650,221 
2029 $905,148 0.8998 814,429 9,464,650 
2030 $905,148 0.8887 804,375 10,269,025 


SMITH ECONOMICS @6@P, LTD. 312/943-1551 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


INCOME 
$56,558,030 
$57,689,191 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 
$58,842,974 


SMITH ECONOMICS @6GP, LTD. 312/943-1551 


Table 8 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR VALUE 
1.0000 56,558,030 
1.0000 57,689,191 
0.9938 58,477,490 
0.9815 57,755,546 
0.9694 57,042,514 
0.9574 56,338,286 
0.9456 55,642,751 
0.9339 54,955,804 
0.9224 54,277,337 
0.9110 53,607,247 
0.8998 52,945,429 
0.8887 52,291,781 


LOSS OF RO ER/ENTREPRENEUR EARNINGS - SCENARIO 1 


CUMULATE 


56,558,030 
114,247,221 
172,724,711 
230,480,256 
287,522,771 
343,861,057 
399,503,808 
454,459,612 
508,736,949 
562,344,195 
615,289,624 
667,581,406 
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YEARS 
2019 
2020 
2021 
2022 
2023 
2024 
2025 
2026 
2027 
2028 
2029 
2030 


INCOME 
$28,279,015 
$28,844,595 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 
$29,421,487 


SMITH ECONOMICS @64P, LTD. 312/943-1551 


Table 9 


2019 - 2030 


DISCOUNT PRESENT 


FACTOR VALUE 
1.0000 28,279,015 
1.0000 28,844,595 
0.9938 29,238,745 
0.9815 28,877,773 
0.9694 28,521,257 
0.9574 28,169,143 
0.9456 27,821,376 
0.9339 27,477,902 
0.9224 27,138,669 
0.9110 26,803,623 
0.8998 26,472,714 
0.8887 26,145,891 


LOSS OF RO ER/ENTREPRENEUR EARNINGS - SCENARIO 2 


CUMULATE 


28,279,015 

57,123,610 

86,362,355 
115,240,128 
143,761,385 
171,930,528 
199,751,904 
227,229,806 
254,368,474 
281,172,098 
307,644,812 
333,790,703 
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Table 10 


LOSS OF AUTHOR EARNINGS - SCENARIO 1 
2019 - 2030 


DISCOUNT PRESENT 


YEARS INCOME FACTOR VALUE CUMULATE 
2019 $100,000 1.0000 100,000 100,000 
2020 $0 1.0000 0 100,000 
2021 $0 0.9938 0 100,000 
2022 $100,000 0.9815 98,152 198,152 
2023 $0 0.9694 0 198,152 
2024 $0 0.9574 0 198,152 
2025 $100,000 0.9456 94,561 292,713 
2026 $0 0.9339 0 292,713 
2027 $0 0.9224 0 292,713 
2028 $100,000 0.9110 91,102 383,816 
2029 $0 0.8998 0 383,816 
2030 $0 0.8887 0 383,816 


SMITH ECONOMICS @R68P, LTD. 312/943-1551 
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Table 11 


LOSS OF AUTHOR EARNINGS - SCENARIO 2 
2019 - 2030 


DISCOUNT PRESENT 


YEARS INCOME FACTOR VALUE CUMULATE 
2019 $250,000 1.0000 250,000 250,000 
2020 $0 1.0000 0 250,000 
2021 $0 0.9938 0 250,000 
2022 $250,000 0.9815 245,380 495,380 
2023 $0 0.9694 0 495,380 
2024 $0 0.9574 0 495,380 
2025 $250,000 0.9456 236,404 731,784 
2026 $0 0.9339 0 731,784 
2027 $0 0.9224 0 731,784 
2028 $250,000 0.9110 227,756 959,539 
2029 $0 0.8998 0 959,539 
2030 $0 0.8887 0 959,539 


SMITH ECONOMICS @R66P, LTD. 312/943-1551 
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Smith Economics Group, Ltd. 
A. Division of Corporate Financial Group 
Economics / Finance / Litigation Support 
Stan V. Smith, Ph.D. 


President 
STAN Vv. SMITH PH. D. 
Smith Economics Group, Ltd. -- Consultants and Experts in Economics and Finance. 


President, 11/85 to present. Assisted in the successful resolution of 
thousands of lawsuits on behalf of clients that include many dozens of the 
nation's largest law firms, the U.S. Department of Justice, as well as 
thousands of other prominent plaintiff and defense law firms in almost every 
state. Firm provides economic and financial consulting and economic legal 
analysis in federal and state courts on damages of every sort: Business Damages 
including antitrust damages, patent valuation, breach of contract losses, and 
others commercial losses; Business Valuations; Personal Injury and Wrongful 
Death losses including lost wages, benefits, services, and other injury losses; 
Hedonic Damages; Wrongful Discharge, defamation and employment discrimination; 
Identity Theft and other credit damages; Product Liability; Pension Fund 
Evaluation and Withdrawal liability, Security Losses. 


DePaul University. -- Adjunct Professor, College of Law, 1990 to 1994. Created 
and taught a full three-credit course in Advanced Remedies - Analysis of 
Economic Damages in Litigation, based on my textbook on Forensic Economics; 
delivered lectures to other courses in subsequent years. This was the first 
course created nationwide in the area of Forensic Economics. 


Ibbotson Associates, Inc. -- Economic and Financial Consultants. Principal and 
Managing Director; Originator of SBBI Subscription Services, 11/81 to 11/85. 
Firm provides consulting to hundreds of the nation's most prominent money 
managers, law firms, brokerage firms, and pension funds. 


Seaquest International, Inc. -- Founder and President, 7/77 to 11/81. Developed 
and financed sophisticated research, search, and recovery technologies for 
ancient underwater artifacts. 


The December Group, Ltd. -- Investment Banking Consultants. Associate Economic 
Analyst 12/74 to 7/77. Firm specialized in mergers and acquisitions, leveraged 
buy-outs, divestitures and financing specialized start-ups with venture 


capital. 
JPMorgan Chase Bank - Chicago. -- Staff Economist, 3/74 to 12/74. Analyzed bank 


credit and service pricing policies. 


Federal Reserve System. -- Staff Economist at Board of Governors, Washington, D.C. 
9/73 to 2/74. 


University of Chicago. - Adjunct Professor, Public Policy Economics, 3/73 to 6/73. 
Research Assistant in Economics, 3/70 to 6/73. 


Midlothian Manufacturing Co. -- Vice President, 9/68 to 3/73. Responsible for 
marketing to retail and industrial clients; production control. 


1165 N. Clark Street a Suite 600 0 Chicago, IL 60610 0 Fax 312-943-1016 0 Tel 312-943-1551 
www.Smithebdomics.com 
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EDUCATIONAL BACKGROUND : 


University of Chicago, Chicago IL. Ph.D. in Economics, 1997; Support Areas in 
Finance and Econometrics. Honors: Allied Chemical Scholar and Federal Reserve 
Internship. The University of Chicago is recognized as a world preeminent 
institution for the study of Economics and the home of the Law and Economics 
movement. Prof. Gary Becker, Nobel 1992, Thesis Advisor; Research Assistant to 
Prof. Eugene Fama, Nobel 2013. 


University of Chicago, Chicago, IL. Master's Degree, 1972, Graduate School of 
Business; Field of Concentration in Economics. 


Cornell University, Ithaca, NY. Bachelor of Science, Operations Research, 1968; 
Field of Concentration in Statistics, Computer Science and Industrial 
Engineering, Honors: John McMullen Scholar. 


PROFESSIONAL ACTIVITIES: 


American Academy of Economic & Financial Experts, Journal of Legal Economics, 
Manuscript Referee, 199x-2008. 

American Arbitration Association, Arbitrator, 1994 to 1996; 

American Board of Disability Analysts, Professional Advisory Council, 2002 to 
present, Member & Diplomat, 2001 to present; 

American College of Forensic Examiners, Fellow, Diplomate and Board Certified 
Forensic Examiner, 1996 to present; 

American Economic Association, Member, 1985 to present; 

American Finance Association, Member, 1985 to present; 

Collegium of Pecuniary Damages Experts, Charter Member, 2008-2011; 

Journal of the American Rehabilitation Economics Association: The Earnings 
Analyst, Manuscript Referee, 1998 to 2002; 

Journal of Forensic Economics, Board of Editors, 1990 to 2001; 

Journal of Forensic Economics, Manuscript Referee, 1990 to 2003; 

National Academy of Economic Arbitrators, Founder and Charter Member, 1989 to 
2005; 

National Association of Forensic Economics, Vice President, 2000 to 2003, Board 
of Editors, 1930 to 2000, Member, 1988 to present; 

National Futures Association's Panel of Arbitrators, Arbitrator, 1994 to 
present; 


PUBLICATIONS: 


Author, "Historical Returns on Investment Instruments," Handbook of Modern Finance 
1985, with Roger Ibbotson and Larry Siegel; Dennis Logue, ed., Warren, Gorham & 
Lamont, New York. 

Author, 1988 Supp.to Vol 13, Am Jur Proof of Facts 2d on Hedonic Damages. 

Author, "Economist Proposes Relief From Present Value Ruling," Chicago Daily Law 
Bulletin, June 8, 1988. 

Author, "Hedonic Damages" Illinois Tort Report, June, 1988. $9209 


zZ 
Smith Economics GroQ@68td. 2 312-943-1551 
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Author, "Hedonic Damages in Wrongful Death Cases," the ABA Journal, Sept,1988. 

Author, "Hedonic Damages," The Audio Lawyer, Vol. 6 No. 8, ALI-ABA, February, 
1989. 

Author, "The Hedonic Value of Life: Economic Expert Witness Testimony in Injury 
and Wrongful Death,” Expert Evidence Reporter, Vol. 1, No. 1, September 1989, 
Shepard's McGraw-Hill. 

Co-author: Economic/Hedonic Damages: A Practice Book for Plaintiff and Defense 
Attorneys, with M. L. Brookshire, Anderson Publishing Co., Cinn., Ohio, 1990. 

Co-author, "Hedonic Damages and Personal Injury: A Conceptual Approach,” Journal 
of Forensic Economics, 3({1), 1990, pp. 1-8. 

Author, "Hedonic Damages in the Courtroom Setting - A Bridge Over Troubled 
Waters,” Journal of Forensic Economics, 3(3}, 1990, pp. 41-49. 

Author, "Admissibility of Hedonic Damages Testimony," The Audio Litigator, Vol. 1, 
No. 1, April, 1990, ALI-ABA. 

Author, "Hedonic Damages," with G. Magnarini, Wisconsin Lawyer, Vol. 64, No. 2, 
February 1991. 

Author, "Hedonic Damages: Assessing the Loss of Enjoyment of Life,” 
CaliforniaState Bar Bulletin, Vol. 1, No. 8, June 1991. 

Co-author, "Hedonic Damages and Personal Injury: A Conceptual Approach,” Journal 
of Forensic Economics, 3(1), 1990, pp. 1-8; Reprinted in A Hedonics Primer for 
Economists and Attorneys, Compiled and Edited by John 0. Ward, Lawyers & Judges 
Publishing Co., Chapter 7, pp. 121-129, 1992. 

Co-author: 1991/1992 Cumulative Supplement to Economic/Hedonic Damages: A 


Practice Book for Plaintiff and Defense Attorneys, with M. L. Brookshire, 
Anderson Publishing Co., Cinn., Ohio, 1992. 


Author, "Hedonic Damages in the Courtroom Setting - A Bridge Over Troubled 
Waters,," Journal of Forensic Economics, 3(3), 1990, pp. 41-49; Reprinted in A 
Hedonics Primer for Economists and Attorneys, Compiled and Edited by John O. 
Ward, Lawyers & Judges Publishing Co., Chapter 6, pp. 111-120, 1992. 

Author, "Spotting Bias in Plaintiffs’ Economic Loss Reports: A Primer for both 
Sides," Illinois Bar Journal, Vol 80, No. 12, December, 1992, pp. 635-638. 
Author, "Life Values: Measuring the Loss of Enjoyment of Life - Economic Analysis 
whose time has come," The Brief, Summer 1993, Vol. 22, No. 4 pp. 24-27, 62-63, 

The American Bar Association. 


Co-author: 1992/1993 Cumulative Supplement to Economic/Hedonic Damages: A 


Practice Book for Plaintiff and Defense Attorneys, with M. L. Brookshire and 
Charles W. de Seve, Anderson Publishing Co., Cinn., Ohio, 1993. 


Author, "Evaluating the Loss of Enjoyment of Life - Hedonic Damages," in Charles 
N. Simkins, ed., Analysis, Understanding and Presentation of Cases Involving 
Traumatic Brain Injury, National Head Injury Foundation, Wash., DC, 1993. 

Author, "Hedonic Damages in Personal Injury and Wrongful Death Litigation,” in 
Gaughan and Thornton, eds. Litigation Economics, Contemporary Studies in 
Economic and Financial Analysis, Vol 74, JAI Press, Greenwich, CT, 1993. 

Author, "Economic Evaluation of the Loss of Enjoyment of Life - Hedonic Damages," 
in Damages in Tort Actions, Ch. 124, Release 29 - February 1994, Pub. 309, 
Mathew Bender & Co., New York. 

Author, "Measuring the Loss of Enjoyment of Life in Personal Injury Cases - 


Hedonic Damages," Journal of the Massachusetts Academy of Trial Attorneys, Vol 
2, No. 1, July, 1994, pp. 65-67. 


3 
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Author, 3-Part Series, "Two Plus Two Equals -- What?" October, 1994, p. 21; 
"Detecting Bias in Economics," November, 1994, pp. 14 & 21; "Striving for 
Economic Fairness," December, 1994, pp. 24-25, California Bar Journal, The 
Experts. 

Author, "Measuring the Loss of Enjoyment of Life in Personal Injury Cases - 
Hedonic Damages," MTLA News, Vol. 6, No. 4, December, 1994, pp. 3-5, Maine 
Trial Lawyers Association. 

Author, "Hedonic Damages: Measuring The Loss of Enjoyment of Life in Personal 
Injury Cases," The Prairie Barrister, Vol. 1, No. 1, Winter, 1995, pp. 3, 4, & 
12, Nebraska Association of Trial Attorneys. 

Author, "Measuring The Loss of Enjoyment of life in Personal Injury Cases in Ohio 
- Hedonic Damages," Ohio Trial, Vol. 6, Issue 3, Summer 1995, pp. 13- 16, Ohio 
Academy of Trial Lawyers Education Foundation. 

Author, "Measuring The Loss of Enjoyment of Life in Personal Injury Cases - 
Hedonic Damages," The Advocate, Vol. 22, No. 5, September/October, 1995, pp. 
14-16, 22, The Kentucky Academy of Trial Attorneys. 

Author, "Damages for the Value of Life," North Dakota Trial Lawyers The Pleader, 
Vol. 18, No. 4, September 1995, pp. 9-11, 24. 

Author, "Hedonic Damages - Measuring The Loss of Enjoyment of Life in Personal 
Injury Cases," Law Reporter, The Journal of the Hawaii Trial lawyers 
Association, Vol. 7, No. 9, September 1995, pp. 8-10. 

Author, "Measuring The Loss of Enjoyment of Life in Personal Injury Cases in 
Arizona -— Hedonic Damages," Advocate, Arizona Trial Lawyers Association, 
November 1995, pp. 5, 7, 15. 

Co-Author, "Hedonic Damages and Personal Injury: A Conceptual Approach,” Journal 
of Forensic Economics, 3({1}), 1990, pp. 1-8; Reprinted in A New Hedonics Primer 
for Economists and Attorneys, Compiled and Edited by Thomas R. Ireland and John 
O. Ward, Lawyers & Judges Publishing Co., Reading 25, 1996, pp. 325-334. 

Author, "Hedonic Damages - Measuring the Loss of Enjoyment of Life in P.I. Cases," 
In Brief, Iowa Trial Lawyers Association, Vol. 7/Issue 1, January-February 
1996, pp. 13-15. 

Author, "Hedonic Damages in Personal Injury and Wrongful Death Litigation,” in 
Gaughan and Thornton, eds. Litigation Economics, Contemporary Studies in 
Economic and Financial Analysis, Vol 74, JAI Press, Greenwich, CT, 1993; 
Reprinted in A New Hedonics Primer for Economists and Attorneys, Compiled and 
Edited by Thomas R. Ireland and John 0. Ward, Lawyers & Judges Publishing Co., 
Reading 3, 1996, pp. 15-36. 

Author, "Measuring the Loss of Enjoyment of Life in Personal Injury Cases and 
Wrongful Death Cases in New Mexico - Hedonic Damages," The New Mexico Trial 
Lawyer, New Mexico Trial Lawyers' Foundation, Vol. XXIV, No. 3, March, 1996, 
pp. 1, 60-63. 

Author with Introduction by Darrel W. Aherin, "Measuring The Loss of Enjoyment of 
Life in Personal Injury Cases - Hedonic Damages,” Idaho Trial Lawyers 
Association Journal, Volume 25, Number 2, Summer 1996, pp. 32-36. 

Author, "The Value of Life to Close Family Members: Calculating the Loss of 
Society and Companionship,” The New Hedonics Primer for Economists and 
Attorneys, Second Edition, Edited by Thomas R. Ireland and John 0. Ward, 
Lawyers & Judges Publishing Co., 1996, pp. 377-384. 

Author, "Pseudo-Economists - The New Junk Scientists," Federation of Insurance & 


Corporate Counsel Quarterly, Vol. 47, No. 1, Fall 1996, pp. 95-105. 
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Author with Introduction by Darrel W. Aherin, "Measuring The Loss of Enjoyment of 
Life in Personal Injury Cases in Idaho - Hedonic Damages," Western Chronicle, 
N/D 1996, Western Trial Lawyers Association, pp. 32, 35-36. 

Author, "Measuring The Loss of Enjoyment of Life in Personal Injury Cases in 
Washington - Hedonic Damages," Trial News, Vol. 32, Number 5, January 1997, 
Washington State Trial Lawyers Association, pp. 29-30. 

Author, "Jury Verdicts in Drunken Driving Cases," University of Chicago Ph.D. 
Thesis, UMI Dissertation Services, Ann Arbor, MI, 1997. 

Author, "The Value of Life to Close Family Members: Calculating the Loss of 
Society and Companionship," American Rehabilitation Economics Association 1997 
Monograph, pp. 10-16. 

Author, Abstract: "Jury Verdicts in Drunken Driving Cases," Journal of Forensic 
Economics, 11(1), 1998, p. 67-68. 

Author, "Why Juries Can Be Trusted,” Voir Dire, Vol. 5, Issue 3, Summer 1998, 
American Board of Trial Advocates, pp. 19-21 & 25. 

Author, "Measuring The Loss of Enjoyment of Life in Personal Injury Cases - 
Hedonic Damages," The Neuvrolaw Letter, Vol. 9, No. 8, April 2000, pp. 45, 48- 
49. 

Author, "Jury Verdicts and the Dollar Value of Human Life," Journal of Forensic 
Economics, 13(2), 2000, pp. 169-188. 

Author, "Hedonic Damages," Izabela 2. Schuitz, Douglas 0. Brady, Steven Carella, 
Eds., Psychological Injuries at Trial, Torts Section, American Bar Association, 
2003. 

Contributor, "Economic Foundations of Injury and Death Damages,” Roger T. 
Kaufman, James D. Rodgers, Gerald D. Martin, Edward Elgar Publishing, Inc., 
2005. 

Author, "Don't Overlook the Loss of Expanded Family Services,” Trial, Vol. 42, 
No. 3, “Good Counsel" Column, March 2006, pg. 73. 

Co-Author, "What is Your Value?" Chapter 2 in Six-Figure Salary Negotiation, 
Michael Zwell, Platinum Press, 2008. 

Co-Author, "Jury Verdicts in Drunken Driving Cases," Review of Law & Economics, 
Berkeley Press, 2008. 

Contributor, "Determining Economic Damages," Gerald D. Martin, James Publishing 
Inc., 2008 & previous years’ editions. 

Co-Author, "Estimating the Value of Family Household Management Services: 
Approaches and Markups," Forensic Rehabilitation & Economics, Vol 3, No. 2, 
2010, with David A. Smith and Stephanie R. Uhl, pp. 85-94. 

Co-Author, "Credit Damage: Causes, Consequences and Valuation,” Forensic 
Rehabilitation & Economics, Vol 4, No. 1, 2011, with David A. Smith and 
Stephanie R. Uhl, pp. 27-32. 

Co-Author, "Reply to Tinari's Comment on ‘Estimating the Value of Family 
Household Management Services: Approaches and Markups,'" Forensic 
Rehabilitation & Economics, Vol 4, No. 1, 2011, with David A. Smith and 
Stephanie R. Uhl, pp. 37-38. 

Co-Author, "A Response to Jayne's Comment on ‘Estimating the Value of Family 
Household Management Services: Approaches and Markups,'" Forensic 
Rehabilitation & Economics, Vol 4, No. 1, 2011, with David A. Smith and 
Stephanie R. Uhl, pp. 39-40. 

Co-Author, "A Reply to Mr. Climo's Credit Damage Comment," Forensic 
Rehabilitation & Economics, Vol 5, No. 1, 2012, with David A. Smith and 
Stephanie R. Uhl, pp. 75-76. 
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Contributor, "Lost Earnings Report: Economist Expert," How To Write An Expert 
Witness Report, James J. Mangraviti, Jr., Steven Babitsky, Nadine Nasser 
Donovan, SEAK, Inc, The Expert Witness Training Company, 2014, pp. 527-542. 

Author, "Economic Damages in Nevada," Vegas Legal Magazine, Vol 1, Issue 1, 

Summer 2015, pp. 24-25. 

Author, "Economic Damages in Nevada," REPRINT, Vegas Legal Magazine, Fall 2016, 
pp. 31-32. 

Author, "What Is a Wife Worth?" Vegas Legal Magazine, Winter 2017, pp. 34-35. 

Author, "What Is Your Earning Capacity?" Vegas Legal Magazine, Spring 2017, pp.26- 


27. 
Author, "Partially Disabling Injuries," Vegas Legal Magazine, Summer 2017, pp. 26- 
27. 


Co-Author, "Credibility & Bias in Economic Experts," Vegas Legal Magazine, Winter 
2017, pp. 28-29. 

Co-Author, "Credit Damages," Vegas Legal Magazine, Spring 2018, pp. 28-29. 

Co-Author, "Defamation" Vegas Legal Magazine, Summer 2018, pp. 26-27. 

Co-Author, "Economics is Not Fair!" Vegas Legal Magazine, Fall 2018, pp. 20-21. 

Co-Author, "Speculative Damages v. Imprecision: Are They the Same?" Vegas Legal 
Magazine, Spring 2019, pp. 24-25. 


Creator and founder of Ibbotson Associates’ Stocks, Bonds, Bills, and Inflation 
(SBBI) Yearbook, Quarterly, Monthly, and SBBI/PC Services. SBBI is generally 
regarded by academics in the field of finance as the most widely accepted 
source of statistics on the rates of return on investment securities. SBBI 
was originally published by Ibbotson Associates, then by Morningstar, Inc., 
and is now currently published by Duff & Phelps. The original SBBI series 
generated what became a six-book set universally used for business valuation, 
and currently available on an online platform. These data series are widely 
relied upon and regarded as the most accepted and definitive scholarly 
references by the academic, actuarial and investment community, and in courts 
of law. All three publishers of the SBBI series acknowledge me as the founder 
in 1983, for my "invaluable role” as having “originated the idea” of SBBI, 
which I then implemented while Managing Director at Ibbotson Associates. 


PROFILES: 


The Wall Street Journal, page 1 feature article with photo; 
The Best Lawyer's in America: Directory of Expert Witnesses; 
National Law Journal, page 1 feature article with photo; 
Who's Who in the World; 

Who's Who in America; 

Who's Who in Finance and Industry; 

Who's Who in Science and Engineering; 

Who's Who in the Midwest; 

Who's Who of Emerging Leaders of America; 


Chicago Daily Law Bulletin, page 1 feature article; 
Chicago Reader, Section 1 feature article with photo; 


6 
Smith Economics GroQ@/2td. 2 312-943-1551 


USCA4 Appeal 52g !4760238 DHdéument 91S" FER 6667/21 Bage'28! de Pagel #: 14529 
SEG 


Like Judgment Day: The Ruin and Redemption of A Town Called Rosewood, D'Orso, 
Michael, 1996, Pg. 237. 


NATIONAL PRESENTATIONS : 


Arizona: Brain Injury Association 13th Annual Conference for Attorneys, Phoenix, 
September 16, 1999; 

California: American Bar Association Annual Meeting, San Francisco, August 10, 
1932; 

California: American Trial Lawyers Association 2005 Winter Convention, "Making 
Tangible the Intangible: Replacement Household/Family Services", Palm Springs, 
January 29, 2005; 

Canada: Association of Trial Lawyers of America Annual Meeting, Economic 
Damages, Toronto, 1991; 

District of Columbia: Larry King Live, Washington, May 22, 1989; 

District of Columbia: National Institute for Trial Advocacy {NITA), Seventh 
Annual Washington DC Masters Advocacy Program, “Direct and Cross Examination of 
an Economic Witness," Washington, October 15, 1991; 

District of Columbia: National Association. of Protection & Advocacy Systems, 
Inc., 19th Annual Conference, "Assessment and Proof of Damages," Washington, 
May 30, 1996; 

District of Columbia: American Bar Association Annual Meeting, Washington, TIPS 
Aviation and Space Law, "Beyond the Horizon: What's Next in Aviation and Space 
Law Litigation," October 18, 2013; 

Florida: Association of Trial Lawyers of America 1992 Winter Convention, Boca 
Raton, “Cutting Edge Developments in Economic Testimony,” January 15, 1992; 

Florida: Brain Injury Association 10th Anniversary Trial Lawyers Conference, 

Palm Beach, September 19, 1996; 

Florida: National Association of Consumer Advocates, 2003 NACA-FCRA Conference, 
Building on Our Success, Panel of Experts, "What the Experts Have Learned, A 
View From the Witness Box," Orlando, March $3, 2003; 

Georgia: National Academy of Economic Arbitrators Annual Meeting, Differences in 
Economic Assumptions in Personal Injury Wage Calculations, Atlanta, December, 
1989; 

Georgia: National Association of Forensic Economics Annual Meeting, Value of Life, 
Atlanta, December, 1989; 

Hawaii: American Bar Association Annual Meeting in Honolulu, HI, Speaker and 
Expert Witness at Mock Trial, Honolulu, August, 1989; 

Idaho: Inner Circle of Advocates Annual Meeting, Sun Valley, August, 1989; 

Illinois: University of Chicago 1982 Annual Management Conference on Venture 
Capital; 

Illinois: National Association of Consumer Advocates, 2009 NACA-FCRA Fair Credit 
Reporting Act Conference, "Credit Damages: How to Estimate Them," Chicago Hyatt 
Regency, May 9, 2009; 

Illinois: American Rehabilitation Economics Association Annual Conference, 
"Hedonic Damages: A Basic Approach,” Chicago, June 13, 2009; 

Illinois: National Association of Consumer Advocates, 2010 NACA Auto Fraud 
Litigation Conference, Credit Damages: How to Estimate Them," Chicago Hyatt 
Regency, May 16, 2010; 

Illinois: SEAK 19th Annual National Expert Witness Conference, “Handling the 
Toughest Questions: Depositions and Trial," Rosemont, June 25, 2010; 
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Tllinois: National Consumer Law Center 20th Annual Consumer Rights Litigation 
Conference, "Expert Witnesses at Trial - Handling Experts in the Courtroom,” 
Fairmont Chicago Millennium Park Hotel, November 5, 2011; 

Internet: Credit Bureau Strategy Consulting, Webinar Presentation, "The 
Economics of Credit Damage,” September 14, 2009 

Lovisiana: American Bar Association, National Institute Transportation 
Megaconference, New Orleans, March 5, 1993; 

Lovisiana: Defense Research Institute, Medical Malpractice Seminar, New Orleans, 
May 6, 1994; 

Lovisiana: Association of Trial Lawyers of America 2001 Winter Convention, 
Litigation at Sunrise, "Measuring the Loss of Enjoyment of Life in Personal 
Injury Cases -- Hedonic Damages Over the Last Ten Years," New Orleans, February 
12, 2001; 

Louisiana: National Association of Consumer Advocates, 2005 NACA-FCRA Conference, 
"Litigating Accuracy Issues with Furnishers of Credit Data," Speaker on 
Economic Damages, New Orleans, June 5, 2005; 

Louisiana: National Association of Minority and Women-Owned Law Firms, Trials 
Practice Area Committee Session: Challenging Experts? "Tactics for Mastering 
Expert Examinations," New Orleans, February 21, 2016; 

Louisiana: National Association of Minority and Women-Owned Law Firms, Emerging 
Leaders Session: Ready for Action? "Hone Your Expert Cross Examination 
Techniques," New Orleans, February 22, 2016; 

Michigan: Northwest #255 Air Disaster Steering Committee Meeting, Detroit, June, 
1989; 

Nevada: American Rehabilitation Economics Association Conference, Mock Trial 
Presided by Nevada Supreme Court Justice William Maupin, Reno, May 15, 1999; 

Nevada: National Association of Consumer Advocates, 2006 NACA-FCRA Conference, 
"Experts on Damages," Washington, May 6, 2006; 

Nevada: National Association of Consumer Advocates, 2006 NACA-FCRA Conference, 
"Breakfast with the Stars," Washington, May 7, 2006; 

Nevada: Brain Injury Association of America; Mastering the Science and Trial 
Strategies, "Making Tangible the Intangible: Expanding the Traditional 
Measures,” Las Vegas, April 4, 2008; 

Nevada: Internet Law Leadership Summit at Aria Resort € Casino, "Calculating 
Complex Financial Damages," Las Vegas, November 30, 2012; 

New York: Eastern Economic Association Annual Conference, "Estimating the 
Value of Family Household Management Services: Approaches and Markups," New 
York City, February 28, 2009; 

New York: Eastern Economic Association Annual Conference, "Credit Damage: 
Causes, Consequences and Valuation," New York City, February 28, 2009; 

Oregon: National Crime Victim Law Institute at Lewis & Clark Law School, Ninth 
Annual Crime Victim Law Conference, Due Process for Victims: Meaningful Rights 
in Every Case, Portland, June 11, 2010; 

Pennsylvania: Swiss Re American Annual Claims Conference, "Looking to the Third 
Millennium,” Hershey, June 3, 1996; 

Texas: MADD Advanced Victim Assistance Institute Seminar, Dallas, November 12, 
1994; 

Texas: National Norplant Litigation Conference 1995, Houston, June 22, 1995. 

Texas: American Rehabilitation Economics Association Annual Conference, “Hedonic 
Damages for Dummies," Austin, June 23, 2018. 
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REGIONAL PRESENTATIONS : 


Hawaii: Western Trial Lawyers Association 1994 Annual Convention, "Making it Work- 
Trial Practice in the 90's,” Mavi, June 16, 1994; 

Tllinois: GSA Seminar "Selling your Business", Chicago, October, 1987; 

Tllinois: Society of Trial Lawyers, "How to Depose an Economist," Chicago, May 
7, 2009; 

Lovisiana: Southern Trial Lawyers Association Annual Meeting, New Orleans, 1988; 

Lovisiana: Southern Trial Lawyers Association 1996 Mardi Gras Conference, ATLA 
Traumatic Brain Injury Litigation Group, "Economic Implication of a Closed Head 
Injury," New Orleans, February 18, 1996; 

Michigan: Advocacy Institute, Continuing Legal Education, 46th Annual 
Seminar, “Wrongful Death of an Older Person," Ann Arbor, May 12, 1995; 

Michigan: Lorman Education Services, "Direct Examination of Experts ina 
Traumatic Brain Injury Case," Novi, August 21, 1997; 

Michigan: Lorman Education Services, "Direct Examination of Experts ina 
Traumatic Brain Injury Case," Livonia, August 26, 1998; 

New York: Eastern Finance Association Special Session on Pension Fund Asset 
Reversions, 1985; 

New York: American Reinsurance Company for Senior Claims Executives Annual 
Meeting, August, 19893; 

Ohio: Anderson Publishing Co., Proof of Economic Damages Seminar, Cincinnati, 
November 2, 1990. 


STATEWIDE PRESENTATIONS: 


California: Arizona State Bar Fourth Annual "CLE By The Sea," San Diego, July 
22-23, 1994; 

Connecticut Trial Lawyer Association, "All About Experts," Hartford, November 21, 
1992; 

Florida State Bar Association, National Institute of Trial Advocacy (NITA), 
Advanced Trial Advocacy Seminar, Speaker and Expert Witness at Mock trial on 
Economic Damages, Gainesville, May 14, 1991; 

Georgia Brain Injury Association & Institute of Continuing Legal Education in 
Georgia, “Hedonic Damages: Proving Loss of Enjoyment of Life in Non-Fatal 
Injury Cases,” Atlanta, March 23, 2002; 

Idaho Trial Lawyers Association Annual Meeting, Twin Falls, February 23, 1996; 

Illinois State Bar Association CLE Series, April, 1989; 

Illinois: Insurance Group of the Union League Club of Chicago, "Toward A More 
Rational Approach to Liability Judgments," Chicago, March 19, 1991; 

Indiana State Bar Association Annual Meeting, October, 1989; 

Indiana Trial Lawyers Association Annual Meeting, November 30, 1990; 

Indiana State Bar Association "Masters in Trial" Spring Meeting, South Bend, April 
18, 1997; 

Towa Trial Lawyers Association Annual Meeting, Des Moines, November 5, 1993; 

Kentucky Academy of Trial Attorneys Damages Seminar, Louisville, August 18, 1995; 

Louisiana Trial Lawyer Association, Baton Rouge, “Winning with Experts" Seminar, 
November 10, 1989; 

Louisiana Trial Lawyer Association, "Winning With the Masters" Seminar, New 
Orleans, November 21, 1995; 
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Louisiana Trial Lawyer Association, "Winning With the Masters” Seminar, New 
Orleans, December 10, 1997; 

Massachusetts Trial Lawyers Association, “Learn From the Experts,™ Boston, October 
9, 1992; 

Massachusetts Trial Lawyers Association Annual Meeting, Boston, October 29, 1993; 

Michigan Trial Lawyers Association Annual Meeting, Wrongful Death Damages, May, 
1990; 

Michigan Head Injury Alliance Fifth Annual Seminar on Closed Head Injury, 
Detroit, March 24, 1994; 

Michigan Head Injury Alliance Sixth Annual Seminar on Closed Head Injury, 
Detroit, March 23, 1995; 

Michigan Head Injury Alliance Seventh Annual Seminar on Closed Head Injury, 
Detroit, March 28, 1996; 

Michigan Head Injury Alliance Eighth Annual Seminar on Closed Head Injury, 
Detroit, March 27, 1997; 

Michigan, Institute of Continuing Legal Education, “The Name of the Game is 
Damages--Plaintiff and Defense Strategies in Negligence and Employment Cases,” 
Troy, July 20, 2000; 

Michigan Trial Lawyers Association Winter Seminar, “Hedonic Damages and Other 
Special Economic Issues," Gaylord, February 24, 2001; 

Michigan Trial Lawyers Association 13th Annual Seminar in the Snow, Litigation 
Strategies and Techniques, "Loss of Society and Household Companionship and 
Advisory Services," Bellaire, February 22, 2003; 

Mississippi Trial Lawyers Association Annual Convention, "Shooting Stars Seminar," 
Biloxi, May 19, 1995; 

Mississippi Trial Lawyers Association Annual Convention, "Taking Your Recovery to 
the Next Level: Hedonic Damages,” Biloxi, May 10, 2001; 

Mississippi: Arkansas Trial Lawyer Association "Maximizing Damages in the Personal 
Injury Case," Tunica, MS, October 24, 2003; 

Missouri: Kansas Trial Lawyers Association Annual Meeting, Kansas City, December 
8, 1990; 

Missouri State Bar Annual Meeting, Kansas City, September 19, 1996; 

Missouri State Bar CLE Seminar, Proving Damages in Catastrophic Injury Cases, 
"Hedonic Damages after September 11th and An Economist's View on Proving 
Economic Damages," Kansas City, April 19, 2002; 

Missouri State Bar CLE Seminar, Proving Damages in Catastrophic Injury Cases, 
"Hedonic Damages after September 11th and An Economist's View on Proving 
Economic Damages," St. Lovis, May 9, 2002; 

Montana Trial Lawyer Association Fourth Annual Convention, "Proving The Intangible 
(Hedonic) Value of Human Life,” Whitefish, July 23, 1993; 

Montana Trial Lawyer Association Seventh Annual Convention, Seminar of the 
Masters, Polson, August 1, 1996; 

Montana Trial Lawyer Association Spring Seminar, Scientific Evidence, “Making 
Tangible the Intangible: Loss of Enjoyment of Life, and Society & Companionship 
Damages," Billings, April 25, 2003; 

Nevada: Required Medical and Legal Education for the Traumatic Brain Injury 
Case, "9/11 Victim Compensation Fund Hedonic Damages: Implications for the 
State of Nevada," Las Vegas, October 25, 2002; 

New Hampshire Trial Lawyer Association, "Secrets & Strategies of Trial Law," 
Concord, October 8, 1993; 

New Mexico Trial Lawyers Association Annual Meeting, Economic Damages, Santa Fe, 
June 22, 1991; 
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New Mexico Trial Lawyers Foundation Damages Seminar, Albuquerque, October 11, 
1996; 

North Carolina, Brain Injury Association of NC, First Annual Trial Lawyers 
Conference, "The Use of Expert Testimony in Brain Injury Litigation,” 
Charlotte, January 26, 1996; 

North Carolina, Brain Injury Association of NC, Second Annual Trial Lawyers 
Conference, "The Loss of Enjoyment of Life in Personal Injury - Hedonic 
Damages," Charlotte, January 24, 1997; 

North Dakota Trial Lawyers Association, Annual Meeting Trial Practice Seminar, 
Fargo, May 4, 1995; 

Ohio Association of Trial Lawyers Annual Meeting, Speaker and Expert Witness at 
Mock Trial on Wrongful Death Damages, Toledo, April, 1990; 

Ohio Head Injury Association, "Representing the Survivor of Mild Head Injury," 
Annual Seminar, Columbus, June 3, 1994; 

Pennsylvania: Philadelphia Trial Lawyers Association CLE Lecture Series, March 
17, 1993; 

South Dakota Trial Lawyers Association Spring Seminar, April, 1989; 

Texas Trial Lawyers Association, Medical Malpractice Seminar, Wrongful Death 
Damages, Houston, May, 1990; 

Washington State Trial Lawyers Annual Meeting & Convention, Stevenson, July 11, 
1998; 

Wisconsin Association of Trial Lawyers Annual Meeting, Wrongful Death Damages, 
Door County, July, 1990; 

Wisconsin Brain Injury 2nd Annual Seminar, “Identifying and Understanding 
Traumatic Brain Injury," Green Lake, May 31, 1997. 


LOCAL PRESENTATIONS : 


Alaska: Alaska Trial Lawyers Association, Anchorage, August, 1989; 

California: “Value of Life: Dismal Science from the Courtroom, "Economics 
Department Workshop Colloquium, Pomona College, Claremont, April 17, 2006; 

Illinois: Chicago North Suburban Bar Association, May, 1988; 

Illinois: Chicago Advocates Society, June, 1988; 

Illinois: Northwest Chicago Suburban Bar Association, January, 1989; 

Illinois: Chicago Public Radio, WBEZ, February, 1989; 

Illinois: DuPage County, Bar Association, Chicago, May, 1989; 

Illinois: Sangamon County Trial Lawyers Association, Springfield, May, 1989; 

Illinois: McHenry County Bar Association, Chicago, May, 1989; 

Illinois: Chicago Bar Association Wrongful Death Seminar, Wrongful Death Damages, 
February, 1990; 

Illinois: Chicago Bar Association Torts Seminar, Defense Perspectives on Economic 
Damages, January 21, 1991; 

Illinois: Chicago Bar Association, Wrongful Death Seminar, February 11, 1993; 

Illinois: Chicago Bar Association Effective Direct and Cross-Examination of Expert 
Witnesses - A Demonstration, January 93, 1995; 

Illinois: Interstate National Corporation, “Cutting Edge Developments on 
Economic Damages - Defense Perspectives", Chicago, August 2, 1995; 

Illinois: Interstate National Corporation, “Cutting Edge Developments on 
Economic Damages - Defense Perspectives", Chicago, September 2, 1997; 


11 
Smith Economics Gro@@/Ltd. » 312-943-1551 


USCA4 Appeals2¢g 14760238 Hdéument 91S" FE? 66/67/21 Bagesa! Ge Pagel #: 14534 
SEG 


Tllinois: Cassiday Schade & Gloor, "Catastrophic Damages...They're Back! - 
Limiting Damages After the Invalidation of Tort Reform," Chicago, November 18, 
1998; 

Tllinois: Law Bulletin Publishing Company, Legal Career Day, Economic Outlook 
for Lawyer Employment, Chicago, April 13, 2004; 

Illinois: Fox News Contributor WFLD TV, October 10 and October 15, 2008; 
February 25, March 24, April 10, April 20, June 17, August 3, August 26 and 
October 19, 2009; 

Michigan: American Radio Network, WFOX, Detroit, January, 1989; 

Michigan: Oakland County Bar Association Negligence Committee, Bloomfield Hills, 
November 5, 1996; 

Ohio: Hamilton County, Bar Association Seminar on Economic Damages, Cincinnati, 
January 31, 1991. 


TELEVISION/VIDEO PRESENTATIONS 


American Bar Association Tort and Insurance Practice Section Annual 
Meeting, “Hedonic Damages," San Francisco, CA, August 10, 1992; 

American Law Institute-American Bar Association, ALI-ABA Tape, 
"Hedonic Damages: Litigating the Loss of Enjoyment of Life," The Lawyers’ 
Video Magazine, Vol. IIIT Issue 20, Philadelphia, PA, December, 1991; 

CNN: Larry King Live, May 22, 1989. 


PERSONAL BACKGROUND : 


Born November 16, 1946, Rhinelander, Wisconsin; 

Graduated Nicolet High School 1964, Milwaukee, Wisconsin; 
Honorable Discharge U.S. Army, 1975; 

Member of Chicago Board Options Exchange, 1975-1978; 
Trustee, Wright Gradvate University; 

Board Member, Wright Foundation. 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name Law Firm Date 


| CCourt Sid Case Number | 
Monmouth Count Middletown, NJ 
ovshoma iy. OK 
Okjahoma Oklahoma City, OK 
eee ee ee 
Las Vegas NV 
District Court 
Pec ieee ee ieee eee 
Winais, Eastern Division Aurora, IL 
County, lllinots 
eee eee 
District of New York 
Nevada, County of Washoe 
Twentieth Judicial Oistrict, District Court, Rice Wagstaff & Cartmell, Kansas [eer 
County, Kansas, Civil Department City, MO 


Savino, DO v. Indiana Urgent Care Physician Group, |United States District Court for the Southern Betz & Blevins, Indianapolis, 
uc District of Indiana, Indianapolis Division 


Mingis City, IL 

Goss v. Slavin, M.D., eval. Circuit Court of Cook County, Illinois, County 
Department - Law Division TL 

James/Phiffer v. Irwin, et al. Circuit Court of Cook County, Illinois, County Loggans & Associates, 

Circuit Court of Cook County, Illinois, County 2018 L 012739 Anesi Ozmon, Chicago, IL 12-15-2020 
Department - Law Division 


IN 


Jeffress v. Trinity Industries, Inc., et al. Circuit Court of Missouri, Twenty-First Judicial 19SL-CC04435 Langdon & Emison, Lexington, | 12-14-2620 
Circuit, St. Louis County, Missouri MO 
Gr Co State of Minnesota, County of Hennepin, District |27-CV-19-19916 Schwebel Goetz & Sieben, 12-14-2020 
Court, Fourth Judicial District Minneapolis, MN 
hi 
te] 


Mills v. Taragon Summit Ridge Lewisville, et al. County Court at Law No. 1, Dallas County, Texas |CC-19-06948-A Arnold & itkin, Houston, TX 12-10-2020 


‘a 
Mesa v. Schindler Elevator Corporation District Court, Clark County, Nevada A-16-785747-C, Dept No. |Bochanis Law Office, Las 12-11-2020 
XXX Vegas, NV 
Burton/Foster v. Gristot-Myers Squibb Company, et | United States District Court, Northern District of |3:16-md-2734 Goldenberg Law, Minneapolis,| 12-09-2020 
al. Florida, Pensacola Division MN 

Ne 


34 
Wy 


fe M Company 
iI 
Whitmore v. Spectrum Health Hospitats State of Michigan in the Circuit Court for the 20-01609-NH Buchanan & @uchanan, Grand | 12-02-2020 
County of Xent Rapids, MI 
Fletch Whittington, et a! United States District Court for the Western §:18-cv-01153-SMH-KLH [Jacob Litigation, 12-02-2020 
District of Louisiana (Shreveport) Mechanicsburg, PA 
Blankenship v. McLaughtin, et al United States District Court, Eastern District of §=— | 1:20-cv-004. Early Sullivan Wright Gizer & 12-01-2020 
Virginia, Alexandria Division McRae, Los Angetes, CA 
5 ‘est v. Hayes, M. 1700. 
+ stol-Myers 
. Bri -0 


2 

Chandler-Tonstad v. Bristol-Myers Squibb Company, |U-S. District Court, Northern District of Florida, [3:18-cv: Kirtland & Packard, Redondo 11-13-2020 
etal. Pensacola Division Beach, CA 

Ray-Rouser vs. Hernandez/Century Towing District Court, Clark County, Nevada A-19-788335-C Powell Law Firm, Las Vegas, 11-12-2020 

NV 
Hutt, et al. v. Bristo!-Myers Squibb Company, et al. | U.S. District Court, Northern District of Florida, | 3:17-cv-00634-MCR-GRI [Bemheim Kelley Battista & 11-11-2020 
Pensacola Division Bliss, Plymouth, MA 

Spiekhout v, Pekin Insurance American Arbitration Association 241-102 Thiesen & Roche, Wheaton, IL} 11-04-2020 
Moon v. Steelberg, M.O., et al. Eighteenth Judicial District, District Court, 201S-C¥-2503 Napoli Shkolnik, Overland 11-03-2020 
Sedgwick County, Kansas Civil Department Park, X5 
1 = ta 


ves. 3 
ery. ; ‘ 3 
i F 29 

Marshall v. Henkels & McCoy, Inc., et af. Superior Court of New Jersey, Law Division - MIO-1-6247-17 Brack Eichler, Roseland, NJ 11-20-2020 
Middlesex Cour 

Newson/Wi M.O., et al. Circuit Court of Cook County, Illinois, County 2017 L 003695 Loggans & Associates, 11-19-2020 
Department - Law Division Chicago, IL 

Tamton v. Advocate Christ Hospital, et al. Circuit Court of Cook County, Illinois, County 17 L 12380 Watts Guerra, San Antonio, TX] 11-17-2020 
Department - Law Division 

Smith v. Bri: U.S. District Court, Northern District of Florida, |3:27-cv00474 Kirtland & Packard, Aedondo 42-16-2020 

quibb Co., et af Pensacola Diviston Beach, CA 
: 1302 i 


Institute for Cancer Research, et al of New York Cohen, New York, NY 
Agwomoah v. Village of Dolton, et al Chicago, IL 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name Law Firm Date 


Gamze v. Seibel Circuit Court re Cook County, Illinois, Law Division eee hamiber | (-007185 aaaea Law Firm, Chicago, | 10-28-2020 

Oriscoll v. Castellanos, et al. US. District Court, for the District of New Mexico |1:19-cv-00527-ICH-KK err & Emison, Chicago, IL Gaseanl 

Wood v. PACCAR Inc. et al. U.S. District Court, Northern District of lowa, 2:18-CV¥-1010 Crowley & Prill, Burlington, 1A | 40-26-2020 
Eastern Olviston 

Jones Martin v. United States of America US. District Court, District of Nevada 2:18-cv-02392-GMN-VCF [Powell Law Firm, Las Vegas, eee 

NV 
Martinez vs. James River Insurance Company U.S. istrict Court, District of Nevada Powell Law Firm, Las Vegas, 10-20-2020 
2:19-cv-00603-JAD-NWJK [NV 

Pym v. Ford Motor Company, et al. Circuit Court of Missouri, Twenty First Judicial 19SL-CCOO8S7 Langdon & Emison, Lexington, | 10-14-2020 
Circutt {St, Louls Coun MO 

Rosas/Godinez v. Level Construction, Inc. Circuit Court of Cook County, Ilinols, County 2018 L OOBE25 Cogan & Power, Chicago, IL 10-06-2020 
Department, Law Division 


Consumer Litigation 10-05-2020 
Trepeta v. Natlonal Consumer Telecom and Utilittes |United States District Court, Eastern District of | 2:19-cv-00405-M5I-LRL oe Newport News, 
Exchange, Inc., et al. Virginia, Norfolk Dhusion 


Delap v. Boone, M.DB., et af. Circuit Court of 17th Judicial Circuit, Winnebago aa & Power, Chicago, IL 10-02-2020 
County, Illinois 


United States District Court for the Southern 3:19-ev-01442-MMA-ILB |Kazerouni Law Group, Costa 09-30-2020 
Fernandez v. Debt Assistance Network, LLC (“DAN”} | District of California Mesa, CA 


Uetzow v. Village of Huntley et af U.S. District Court, Northern District of Ilttnols, 17-cv-05291 Dvorak Law Office, 09-29-2620 
Eastern Diviston Wiltowbrook, IL 
Burtew v. Shop Rite, et al. Superior Court of New Jersey, Monmouth County |MON-L-4318-18 Hanna Law Office, 09-28-2020 


Warner v. CCS/Wellpath, et al. United States District Court, Southern District of . 09-28-2020 
Indiana, Indianapolis Diviston 1:19-cv-00774-ALY-MUD  |indianapolis, IN 

Watkins/Green v. United States of America, et ai. United States District Court, Northern District of |18-cv-4142 Cogan & Power, Chicago, IL 09-24-2020 
Uiltnois, Eastern Division 

Upps v. Central DuPage Hospital Association Circuit Court of Cook County, Illinois, County 19 1005371 Motherway & Napleton, 09-21-2020 
Department - Law Division Chicaga, IL 

Ougger v. BNSF Railway Company District Court of Box Butte County, Nebraska 11849 High & Younes, Omaha, NE 09-18-2020 


Luge v. Sutton, et al. United States District Court for the Centra! 18-cv-1412-JES-JEH Katz Nowins, Moline, IL 09-17-2020 
Olstrict of Illinois, Peoria Diviston 

Janes v. Ohto/Okiahoma Hearst Televiston, Inc. District Court of Oklahoma County, State of CJ-2017-4274 Burch George & Germany, 09-16-2020 
Oklahoma Oklahoma City, OX 

Stambaugh v. Indiana Department of Insurance State of Indiana, County of Miami inthe Miami |$2C01-2005-CT-000326 [Rothberg Logan & Warsco, 09-15-2020 
County Circuit Court Fort Wayne, IN 

Doe v. First Presbytertan Church of Plymouth, MI State of Michigan tn the Third Ctrcutt Court, 19-0000B8-NO Flerberg National Law Group, | 09-15-2020 
Wayne County Traverse City, Ml 

Martinez v. Sorenson, et al. District Court, Clark County, Nevada A-19-798555-C, Dept No. |Injury Lawyers Nevada, Las 09-14-2020 

11 Vegas, NV 
Dugger v. BNSF Railway Company District Court of Box Butte County, Nebraska {1849 High & Younes, Omaha, NE 09-14-2020 


Seymour/Mankin v. Lewis & McCorry PC State of Michigan tn the Circuit Court for the 19-08339-NH Buchanan & Buchanan, Grand | 09-04-2020 
County of Xent Rapids, MI 
Myers/Sateriee v. Land 'N' Sea Distributing, Inc. United States District Court, Northern District of |1:18-CV-00187-TLS-SLC [Theisen & Associates, Fort 09-01-2020 
Indiana, Fort Wayne Diviston Wayne, IN 
Davis v. Suburban Hosgttal, Inc. et ai. Circuit Court for Montgomery County, Maryland |474907-V Bekman Marder & Adkins, 09-01-2020 
Baltimore, MD 
White v. Mejta, et al. District Court, Clark County, Nevada A-18-780344-C, Dept No. henner Law Group, Las 08-31-2020 


Sorge v. FCA US, LLC, et al. Circuit Court of Jackson County, Missour! at 1816-CV20403, Div 12 er & Emison, Chicago, (L] QB-27-2020 
Independence 


Lewis v. A.W. Chesterton Company, et al. State of Indiana, Marion County Superior Court, |49D22-1911-Mi-047874 = |Maune Raichle Hartiey French | OB-25-2020 
Civil Division & Mudd, St. Louis, MO 


Price v. UBS Financial Services, Inc. United States District Court, District of New 1701882 (WIM-MF} Hennchsen Law Group, 08-13-2020 
Jersey, Newark Division Jacksonville, FL 


Howe, et al. v. Tri-Energy, et af. District Court, South Central Judicial District, 08-2018-CV-02789 Beattie Law Firm, Des Moines,| 08-11-2020 
A 


State of North Dakota, County of Burleigh 


Polanco Urena/Urena-Vatverde v. Vitex Extrusion, United States District Court, District of New 18-cv-1019-Jt Bagotie Friedman, Jersey City, | 08-06-2020 
Luc. Hampshire NJ 


Heartwise, Inc. v. Nutrigold, Inc. United States District Court, District of Utah, 2:13-cv-00982-DAK Magieby Cataxinos & 07-30-2020 
Central Division Greenwood, Saft Lake City\UT 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Law Firm Date 


| CC Court SCs] Case Number | 
Indians, Fort Wayne Division Wayne, IN 
Department - Probate Diviston Chicago#ih 
NV 
Virginia, Alexandria Oivision Washington, DC 
Washington at Seattle Tacoma, WA 
Washington at Seattle Tacoma, WA 
Civil Division 
Mexico MO 
Civil Division MO 
I Vegas, NV 
of Memphis, LLP, et al. Missouri MO 
Kalamazoo Rapids, Ml 
County, lIlinots 
Court, Olvision 8 Ky 
8 NY 
District of California, Sacramento Civiston PC CA 
County, Texas Cameron, TX 
at Gary, Indiana IN 
Abt v. Ceco Concrete Construction, LLC LACL 144075 05-07-2020 
Moines, lA 
Baltimore, MO 
NY 


Moore v. BNSF Railway Company Nineteenth Judicial District, District County, Hubbell Law Firm, Kansas City,| 04-30-2020 
Cowley County, Kansas, Civil Department MO 


Dorn, et af. v. Vivint, Inc. U.S. District Court, Middle District of Alabama, 
Nofthern Division 


Case Name 
Myers/Saterilee v. Land 'N' Sea Cistributing, (nc. 


2:19-cv-258-MHTOSMD =| Pittrnan Dutton & Hellums, 04-29-2020 
Birmingham, AL 

17-L-5$ Womick Law Firm, 04-27-2020 
Carbondale, IL 


Hart v. Southern Illingis Hospital Services, et al. Circuit Court of the First Judicial Circuit, Jackson 
County, Ulinois 


Bauer v. Parks/Patrick, et al Commonweatth of Kentucky, Floyd Circuit Court, |16-C1-00829 Collins Law Office, Satyersville,| 04-27-2020 
Division No. 2 KY 

Boster v. Gordon Food Service, Inc. Commonweatth of Kentucky, Warren Circuit 17-€1-01382 Stephenson Alife, Shelbyville, | 04-20-2020 
Court, Division No. | 1N 


Lynch Lynch Held Rosenberg, 


Jimenez v. Ramasamy, M.D., et al. Superior Court of New Jersey, Law Division - HUD-L-004047-17 04-17-2020 


Hudson County 


Anderson v. Prasad, M.D., et al. lowa District Court, Polk County LACL143411 Ouff Law Firm, West Des 04-14-2020 
Moines, |A 


Creamstime.com v. Google, et al. United States District Court, Northern District of |3:18-CV-01910-WHA Baker Marquart, Los Angeles, | 04-02-2020 
Caltfornta, San Jose Division CA 


Chio 
County Department - Law Division Il 
Circuit Court of Jackson County, Missouri at Davis Bethune & Jones, 
Independence Kansas City, MO 
eee eee 
Camdenton MO 


Hasbrouck Heights, NJ 


2 

8 
Ve 

= 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name ee eee Law Firm Date 


ee eee lakes lial 


Frtel v, Miller, et al. Circuit Court of Cook County, Ilitnois, County 2015-L-006664 Snort Law Office* Chicago\iL | 03-11-2020 
Department - Law Division 

Marques v. United Airtines, Inc. United States District Court, Northern District of |18-<cv-4159 KMA Zuckert, Chicago, IL 03-10-2620 
Illinois, Eastern Division 


Figueroa-Rosario v. Wal-Mart Stores, Inc. District Court, Clark County, Nevada 2:19-cv-00$28-JCM-BNW [Powell Law Firm, Las Vegas, 03-09-2620 
NV 

Stoch v. John Crane, Inc. Circuit Court of Cock County, Illinois, County Taxman Pollock Murray & 03-05-2620 

Department - Law Division Bekkerman, Chicago, IL 

District Court In end For Nowata County, State of |CJ-2017-37 Langdon & Emison, Lexington, 

Okjahoma MO 

Range Ill v. Roscoe Properties, Inc. District Court of Harris County, Texas, 61st 2018-88031 Arnold & Itkin, Houston, TX 03-02-2020 
Judictal District 

Gonzalez v. Lowe's Home Centers, et al. JAMS Arbitration, Las Vegas, NV 2:17-cv-O2S827-APG-PAL Knepper & Clark, Las 02-27-2020 

Vegas\NV 
Brown v. Cheesecake Factory Restaurants, inc. District Court, Clark County, Nevada 4-17757481-C, Dept No. |Shook & Stone, Las Vegas, NV | 02-27-2020 
Oil 

Nazario/Guerrero v. Trintty Health Corporation Circuit Court of Cook County, Iilincls, County 2017 L 003937 Dinizulu Law Group, 02-27-2020 
Department - Law Division Chicago\il 

Huntly v. Global Med Hospice Services, LLC, et al. Eighth Judictal District Court, Clark County, &-16-739023-C, Dept No. |Lucherin! Blakesley Courtney, | 02-26-2020 
Nevada YOCVill Las Vegas\NV 

Long v. Love's Travel Stops and Country Stores, Inc. |United States District Court, Eastern District of = [4:18-CV-01414-SEP Cox & Associates, St. Charles, | 02-24-2020 
Missouri, Eastern Division MO 

Young/Artis v. Trinity Industries, Inc., et af. Circuit Court of Cook County, Illinois, County 2018 L 007726 Langdon & Emison, Lexington, | 02-21-2020 
Department - Law Division mo 

Jennings v. Nash, et al. United States District Court, Western District of }=|6:18-cv-03261-NKL Ramsey Law Office, St. 02-20-2020 
Missouri Louls\MO 

Squters v. Fregien Court of the Twenty-Second Judictal Circuit, Franks & Rechenberg, Lake in | 02-18-2020 
McHenry County, Illinois the Hills, IL 

Clay v. Kabak, et al. Circuit Court of Cook County, Illinois, County Sandman Levy & Petrich, 02-17-2020 
Department - Law Division Chicaga, IL 

Shores/Clewell v. The Dupps Company, Inc., et al. United States District Court for the Central f Bradley Law Firm, $t. Louls, 02-14-2020 

District of Illinois, Rock Island Division MO 

Jefferson Circult Court, Division Thirteen(13} Stttinger & Thetler, Louisville, 

KY 
State of New Mexico, County of Senta Fe, First | 0-101-CV-2018-01247 Salazar Sullivan Jastonowskt, 
Judictal District Court Albuquerque, NM 


A-18-780228-C, Dept No. 
xxi 


03-03-2020 


Egermeter v. Trinity Industries, Inc. 


Albright v. Metropolitan Sewer District 02-13-2020 


Lopez/Starrett v. Presbyterian Healthcare Services, 02-11-2020 


Inc. 


Nevada, County of Washoe MO 
Department - Law Division Lincolnwoad, IL 
Department - Law Division Chicago, IL 
Department - Law Division Lakewood, CO 


Stocum v. Kaiser Foundation Heaith Plan, Inc. Matter of Arbitration 15497 Kapoor Law Offices, Danville, | 02-05-2020 
CA 
Stocum v. Kaiser Foundation Health Plan, Inc. Matter of Arbitration 15497 Kapoor Law Offices, Danville, | 01-14-2020 
CA 
Milburn y. Kansas City Southern Railway Company =| Circuit Court of Jackson County, Missouri at 1816-CV11866, Division 8 |Davis Bethune & Jones, 01-14-2020 
Kansas Ci Kansas City, MO 
- 


Bamard v. Toyota Motor Corporation Circuit Court of Cook County, Illinois, County 2016 L 001063 Komyatte law Firm, 01-14-2020 
Department - Law Division Lakewood, CO 


Marfice v. Finlay, et al. District Court of the First Judicial District of the 
State of Idaho, In and For the County of Kootenai 


CV28-18-6108 Ramsden Marfice Ealy & 01-14-2020 


Harris, Coeur d’Ajene, ID 


01-13-2020 


Xane v. Wal-Mart, Inc. District Court, Clark County, Nevada A-18-772835-C, Dept No. 


13 


Powell Law Firm, Las Vegas, 
NV 
United States District Court, Southern District of | 3:18-cv-00091 Langdon & Emison, Lexington, | 01-13-2020 
towa, Eastern Division M 


fe] 
ed District Court, Clark County, Nevada A-17-750181-C, Dept No. 01-10-2020 
2 Vegas\NV 
District Court, Clark County, Nevada A-18-771501-C, Dept No. 01-09-2020 
XV NV 
Bauer v. Parks/Patrick, et al. Commonwealth of Kentucky, Floyd Circuit Court, |16-Cl-00829 Collins Law Office, Satyersville,| 01-09-2620 
DWwision No. 2 KY 


Jado v. Mohamed, et al. 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name Law Firm Date 


ee <= 
ee Reema 
Department - Law Division Il 
paves ee eg 
Essex Coun 
al. Court, Olviston 7 Richmond, K¥ 
Ottawa MI 
Peete een aun 
County, Ullinots IL 
NY 
IN 
XxI¥ NY 
of Gila 
eee | ee ee eee ee 
I 
County, Texas Dallas, TX 
Nevada NY 
Department - Law Division Chicago\lL 
Gonzalez v. Christus Santa Rosa Health Care District Court, 134st Judicial District, Bexar Maloney Law Group, San 
Corporation, et al. County, Texas Antonio, TX 
MS 
Department - Law Division IN 
Department - Law Division 
ee dee ee 
PC, etal. Department - Law Division 
Department - Law Division 
XOXil Vegas, NV 


Oavis v. Pace Suburban Bus Division of the Regional |Circuit Court of Cook County, Illinois, County 48 L 693 Loggans & Associates, 42-13-2019 
Transportation Authrotty, et al. Department - Law Division Chicago, IL 


i NY 
District Court for Oklahoma County, State of Tawwater Law Firm, 
Oklahoma Oklahoma City, OK 
Texas, Fort Worth Division Daltas, TX 
Department - Law Division TL 
Arijetoye v. Weldner Properties LLC District Court of Midland County, Texas, 444st 
District Court 


Clean Culture Laboratortes, LLC v. Oz Naturals, LLC Judictal Arbitration and Mediation Service, Miami | 1460005460 Kronenberger Rosenfefd, San 10-30-2019 

Office Francisco\Ca 

Michon v. The City of Chicago, et ai. United States District Court, Northern District of |1:16-cv-06104 Horwitz Law Firm, Chicago\lL | 10-29-2019 
Illinois, Eastern Division 

Baldassano v. Goetz, et al. Circuit Court of Cook County, State of Illinois, 1st |17 L $3013 Carponellt Law Offices, 10-29-2019 
Municipal District - Law Diviston Hoffman Estates\IL 

Shaptro, M.D. et al. v. Northshore University Circuit Court of Caok County, Illinois County Motherway & Napleton, 10-28-2019 

Heatthsystem Faculty Practice Associates Department - Law Division Chicago, IL 

Guvenoz v. Target Corporation, et al. Circuit Court of Cook County, Illinois, County Motherway & Napleton, 10-25-2019 
Department - Law Division Chicago, IL 


Gaydula v. Roadsafe Traffic Systems, Inc. Circuit Court of Cook County, Illinois, County 17 L680 O'Connor Law Group, Chicago,| 10-24-2019 
Department - Law Division TL 
Johnson/O'Leary v. Meeks Transport, LLC Texas Arbitration Mediation Services 18-0524-ARB Grossman Law Offices, Dallas, aieneeal 
™ 


Jimenez v. Ramasamy, M.D., et al. Superior Court of New Jersey, Law Division - HUD-L-O04047-17 Lynch Lynch Held Rosenberg, | 10-17-2019 
Hudson County Hasbrouck Heights, NJ 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Law Firm Date 


United States District Court, Northern District of |17-cv-6819 Hahn Loeser & Parks, Chicago,| 10-16-2019 
Winois, Eastern Division IL 


District Court, Clark County, Nevada A-17-786782-C, Dept 10 |Egtet Adams, Las Vegas, NV 10-16-2019 


Skinner, et al. v, Ethicon, Inc., et al, United States District Court for the Southern Carpenter Zuckerman & 10-15-2013 
District of West Virginia at Charleston Rowley, Ojai, CA 


Judicial District Court NM 
Gaguanceia v. BI's Wholesale Club, Inc. etal Superior Court of New Jersey, Law Division - 
Middlesex Coury Ampboy\NJ 


Greenderg, M.D. v. Board of Supervisors of Louisiana | United States District Court, Eastern District of | 19-cv-00137 Flood Law, Royal Oak, Mi 10-08-2019 
State University and Agricultural and Mechanical Loulsiana 


Circuit Court of Cook County, Illinois, County Burnes & Libman, Chicago, IL 
Department, Law Division 
: ae 
MO 
Zatud v. HC Aurora, LLC., et al. Circuit Court of the Sixteenth Judicial Circuit, 
Circuit Court of Cook County, State of Illinois, Ist Carponelli Law Offices, 
Municipa! District - Law Division Hoffman Estates, IL 


Hav. Hong, M.D., et af. Lynch Lynch Held Rosenberg, | 09-27-2019 
Hasbrouck Heights\NU 


Pawson v. Susan Bennett, LLC Burns Cronauer & Brown, 09-26-2019 
Sycamore, IL 


McNabola Law Group, 09-26-2019 
Chicago, IL 

Powell Law Firm, Las Vegas, 09-26-2019 
NV 


Denniston y. BNSF Railway Company tows District Court for Polk County Atwood Holsten Brown 09-25-2019 
Deaver & Spier, Lincoln\NE 


Banks v. Diaz, et al. District Court, Clark County, Nevada 


Mahoffey v. Union Pacific Railroad Circult Court of Ouachita County, Arkansas Hubbell Law Firm, Kansas City, | 09-19-2019 
MO 
Lavelle IN v. Ilinols Gell Telephone Company State of Illinois, Hyman Rights Commission 2007€N3494 McGrail & Associates, Loves 09-18-2013 
Park\IL 
Smithers v. Phillips, M.D. Commonwealth of Kentucky, Fayette Circult 16-C1-3702 Keith Law Office, Lexington, 09-18-2019 
Court, Diviston 7 KY 
Winfield v. Metropolitan Hospital, et al. State of Michigan, Circuit Court for the County of |18-06748-NH Buchanan & Buchanan, Grand | 09-16-2019 
Kent Rapids, MI 
Gallagher v. Midwest Orthopaedic Center, $.C., et al. |Circult Court of the Tenth Judicial Circult of McNabola Law Group, 09-13-2019 
llltnois, Peorta County Chicaga, IL 
Butcher v. Dineequity, Inc., et al. Olstrict Court, 192nd Judicial District, Dallas Witherspoon Law Group, 09-12-2013 
County, Texas Dallas, TX 


Colorado 
Circult Court Owensboro\ky 
Department - Law Division Chicago\IL 
Winois, Eastern Division Chicago, IL 
al. Department - Law Division 
Circuit Court of Cook County, Illinois, County Motherway & Napleton, 
Department - Law Division Chicago, IL 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name | Court, | Case Number Law Firm Date 


the County of Maricopa Phoenix, AZ 
Wisconsin Chicago, IL 
MO 
al. of New York 
County, Ullinots IN 
XXI¥ NY 
Middlesex Coury NU 
Railroad, et al. Court ITN 
DuPage County, Illinois 
Winois, Eastern Division 
County, lIlinots TL 
Department - Law Division 
Bergen Count 
Centers, et al. Department - Law Division 


Fenner v. Toyota Motor Corporation, et al. District Court, Clark County, Nevada A-17-757335-C, Dept No. [Olson Cannon Gormley O7-12-201¢ 
27 Angulo & Stoberski, Las Vegas, 


NY 
Salazar v. ABC Automotive Investments, LLC. United States District Court, District of Nevada |2:19-cv-00039-RFB-PAL 07-11-2019 
NV 
Hanghat-Hasan v, Lee Canyon Ski Lifts, Inc., et al. District Court, Clark County, Nevada A-17-750487-C, Dept No. |Simon Law, Las Vegas, NV 07-11-2019 
Xiu 


Hankins v. Ragauskaite, M.O., et af. Circuit Court of Cook County, Illinois, County 16 L 2966 Motherway & Napleton, 07-09-2019 
Department - Law Division Chicago, IL 


California Grande, CA 
MN 
Angetes\CA 
Court of Common Please, Mahoning County, Engier Law Firm, Warren, OH 
Ohio 
Wade v. ArcelorMittal, et al. Circuit Court of Cook County, Illinois, County Rubino Auman Crosmer & 
Ounlap v. ArcelorMittal, et al. Circuit Court of Cook County, Ilinois, County Motherway & Napleton, 
New Jersey, Camden Vicinage Philadetphia, PA 
XW NV 


Circuit Court of Cook County, Illinois, County MeNabola & Associates, 
Department - Law Division Chicage, IL 

Cocuzza v. Vecchione, D.0.5., et ai. Superior Court of New Jersey, Law Division - MAS-L-1983-16 Lynch Lynch Heid Rosenberg, | 06-20-2019 
Morris County Hasbrouck Heights, NJ 

Charette v. Vecchione, D.D.S., et al. Superior Court of New Jersey, Law Division - MRS-L-2497-17 Lynch Lynch Heid Rosenberg, | 06-20-2019 
Mortis County Hasbrouck Heights, NJ 


Steinberg v. Vecchione, D.D.S., et al. Superior Court of New Jersey, Law Division - MAS-L-2032-16 Lynck Lynch Hetd Rosenberg, | 06-20-2019 


Morris County Hasbrouck Heights, NJ 
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Case Name 
Davino v. Vecchione, D.O.S., et al 


Nieswand vy. Vecchione, D.D.S., et al 


LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Superior Court of New Jersey, Law Division - MRSOL-1984-16 


Morris County 
Superior Court of New Jersey, Law Division - MAS-L-1981-16 
Morris County 


Law Firm 
Lynch Lynch Held Rosenberg, 
Hasbrouck Heights, NJ 


Lynch Lynch Heid Rosenberg, 
Hasbrouck Heights, NJ 


Boyle v. Vecchione, D.D.S., et al. 


Doyle v. Vecchione, D.D.S,, et al, 


Jarolem v. Vecchione, 0.0.5, et al. 


Wernau v. Vecchione, 0.0.5., et al. 


MAS-L-1878-16 


MRS-L-1868-16 


MRS-L-1867-16 


Superior Court of New Jersey, Law Division - 
Morris County 


Superior Court of New Jersey, Law Division - 
Morris County 


Superior Court of New Jersey, Law Division - 
Morris County 

Superior Court of New Jersey, Law Division - MRS-L- 1866-16 
Morris County 


Lynch Lynch Heid Rosenberg, 
Hasbrouck Heights, NJ 


Lynch Lynch Held Rosenberg, 
Hasbrouck Heights, NJ 


Lynch Lynch Held Rosenberg, 
Hasbrouck Heights, NJ 


Lynch Lynch Heid Rosenberg, 
Hasbrouck Heights, NJ 


06-20-2019 


06-20-2019 


06-20-2019 
06-20-2019 


06-20-2019 


06-20-2019 


Benfield v. Vecchione, 0.0.S., et al. 


DelGrosso v. Vecchione, D.D.S., et al, 


Bagilert v. New Jersey Manufacturers Insurance, et 
al 


MAS-L-1862-16 


MRS-L-1393-16 


Superior Court of New Jersey, Law Division - 
Marris County 


Superior Court of New Jersey, Law Division - 
Morris County 


Superior Court of New Jersey, Law Division - 
Bergen Count 

District Court of Chlahoma County, State of 
Oklahoma 


CR, England, Inc,, et al. v Abdt Northern District of Illtnois, Western Division 47 Cv 50152 
Huff, et af. v. AMR Corporation, et al Court of Common Please, Mahoning County, 2017 CV 02343 Engfer Law Firm, Warren, GH | 06-44-2019 
Ohio 


Mars v. BNSF Railroad Company 


Lynch Lynch Heid Rosenberg, 
Hasbrouck Heights, NJ 


Lynch Lynch Held Rosenberg, 
Hasbrouck Heights, NJ 


McNeely Stephenson*® 
Shelbyville, IN 


06-20-2019 


06-20-2019 


BER-L-3927-17 Seige! Law, Ridgewood, NJ 06-17-2019 
€)-2017-6097 Hubbell Law Firm, Kansas City,| 06-17-2019 
MO 


06-14-2019 


Morris v. Equifax Information Services, LLC, et al United States District Court, District of Nevada 2:18-cv-01829-JAD-GWF |Halnes & Krieger, Henderson, 06-07-2019 
N 


Caruso v, P8R Rock, LLC., et al District Court, Clark County, Nevada 


Superior Court of New Jersey, Law Division - 
Hudson Coun’ 


Circuit Court of Cook County, Illinois, County 
Department - Law Division 


Boyd v, Autozone West, LLC District Court, Clark County, Nevada A-17-765517-C, Dept. No |Saggese & Associates, Las 06-11-2019 
Vegas, NV 


Rutz y, Ciaz, M.C., et al. 


Cramer ¥. Equifax Information Services, LLC United States District Court, Eastern District of = | 4: 18-ev-1078 Goldsmith Law Office, Rocky 06-04-2015 
Missouri, Eastern Division River, CH 


I . 
HUO-L-1277-47 Gill & Chamas, Howell, NJ 06-06-2019 
I 


Vv 

A-17-776385-C, Dept No. |Close Law Group, Henderson, | 06-03-2019 
NV 

2016-1-007623 Langdon & Emison, Lexington, | 05-30-2019 
MO 


Lemperie v. Avis Rent a Car Systems, LLC,, et al United States District Court, District of Nevada = [2:18-cv-00202-JCM-CWH [Powell Law Firm, Las Vegas, 05-28-2019 
NV 

Landess v. DeBlpartshad, M.0., et al District Court, Clark County, Nevada A-18-776896-C, Dept No. |Howard & Howard, Las Vegas, | 05-24-2019 
24 NV 


Gross v. FCA US LLC, et al. 


Stratman vy. Farris, et al. 


Schwab v. Ford Motor Company 


District Court, Clark County, Nevada 


Melia v. Valley Health Hofdings, LLC., et al. District Court, Clark County, Nevada 4-17-781096-C, Dept No. |Paternoster Law Group, Las 05-28-2019 
XVil Vegas, NV 


Lanier Law Firm, Houston, TX 


A-18-767754-C, Dept No. [Powell Law Firm, Las Vegas, | 
2 NV 


05-22-2019 


Salomone v. Advocate Health ang Hospitals 
Corporation 


Circuit Court of Caok Caunty, Illinois, County 
Department - Law Division 


Slavin & Slavin, Chicago, IL 


05-21-2019 


Guida v. Brown 


Circuit Court of St. Charfes County, Missouri, 
Circult Judge Division 


Bradley Law, Louisiana, MO 


0$-20-2019 


Hinshaw/Johnson v. OSF Heafthcare System, et al. 


Eleventh Judicial Circuit Court of Livingston 
County, Illinols, Law Division 


McNabole & Associates, 
Chicaga, IL 


05-20-2019 


Moore v. Joe Tex, Inc., et a!. 


Agvidson v. Buchar 


Flores, et al. v. Ramirez, et al. 


Legiec v. Playcore Inc., et al. 


District Court, 62nd Judicial District, Frankiin 
County, Texas 

Supertor Court of the Virgin Islands, Division of 
St. Thomas & St. John 

District Court of Harris County, Texas, 189th 
Judictal District 

Superior Court of New Jersey, Law Division - 
Middlesex Count 


2017-74379 
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Grossman Law Offices, Dallas, 
™ 


Grossman Law Offices, Dallas, 
™ 


05-17-2019 


410 / 2016 Kreamer Law Office, 05-16-2019 
Naperville, IL 


05-14-2019 


MID-L-6217-17 Gill & Chamas, Perth Amboy, ates 
NJ 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Andrades v. Menard, Inc. Circuit Court of Cook County, Ilitnois, County 2017 L OO0674 Argionis & Assoctates, 05-03-2019 
Department - Law Division Chicago, IL 


Errant Gene Therapeutics LLC v, Sloan-Kettering Supreme Court of the State of New York, County |150856/2017 McCue Sussmane Zapfel 05-01-2019 
(nstitute for Cancer Research, et al. Cohen & Youbi, New York, NJ 


Monmouth Coun 
27 NV 
Ilinois, Eastern Division TL 
Mrkalj v. Swedish Convenant Hospital, et al. Circuit Court of Cook County, Illinois, County McNatola & Associates, 04-23-2019 
fitch ocoasiasiecealnun cece Department - Law Division Chicago, IL 
Middlesex Coun 
Wl NV 
Chicago, IL 
Swiech v. Girhanu, M.D., et al. Circuit Court of Cook County, Illinois, County Power Rogers & Smith, 
Department - Law Division Chicago, IL 
Oae, et al. v. Macomb Community Unit Schoot United States District Court for the Centrat Fierberg National Law Group, 
District No. 185, etal. District of Illinois, Rock Island Division Traverse City, MI 
Simon v. Riverside Health System, Inc., et al. Circuit Court of Cook County, Ilinois, County Motherway & Napleton, 
Barajas v. Delnor Community Hospital, et al. Circuit Court of the Sixteenth Judicial Circuit, 
Middlesex Cour NJ 


Walsh/Shane v. Koren, M.O., et al. Superior Court of New Jersey, Law Division: CAM-L-1617-16 Lynch Lynch Held Rosenberg, | 04-01-2019 
Camden County Hasbrouck Heights, NU 


Oas v. Kenny Construction Company, et al. Circuit Court of Cook County, Illinois, County Mortcl Figiloit & Associates, 03-28-2019 
Department - Law Division 

Ottens v. Starcon International, Inc. Circuit Court of Cook County, Illinois, County 7 03-27-2019 
Department - Law Division Woodridge, IL 

Adams v. May Trucking Co., et al. Circult Court of the First Jucictal Circuit, - Langdon & Emison, Lexington, | 03-26-2019 
Williamson County, Illinols MO 

TSR Landmark, LLC., et al. v. International Plaza Circuit Court of the Eighteenth Judictal Circuit, Kreamer Law Office, 03-26-2019 

Owner's Assocation DuPage County, Illinois Naperville, IL 

Xane v. Hill, et af. Circuit Court of Cook County, Illinois, County Loggans & Associates, 03-25-2013 
Department - Law Division Chicaga, IL 

Celio v. American Family Insurance Company State of Iilinois, Uninsured Motorist Action Ryan Ryan & Landa, Chicago, | 03-21-2019 

TL 

Jones Farms v. Helena Chemical Company State of Indiana, County of Harrison, Harrison 31C01-1512-PL-28 Moore & Malone, 03-20-2019 
Circuit Court Owensboro, KY 

Gerbasi v. Chicago Transit Authority Circult Court of Cook County, Illinois, County 2016-1-8484 Grant Law, Chicago, IL 03-20-2019 
Department - Law Division 

Saenz-Quintana v. Mora-Diaz, et al. District Court, Clark County, Nevada A-17-760886-C, Dept No. |Powell Law Firm, Las Vegas, 03-19-2019 


12 NV 
Gulick v. Schretber, Costel & Bryant PLLC lefferson Circult Court, Division Six 45-Ci-004456 Oldfathey Law Firm, Louisville, | 03-19-2019 
Las 
Walther v. Majeed, et al. Circuit Court of Cook County, Illinois, County 2015 L 10267 Trugito & Associates, Chicago, | 03-18-2019 
Department - Law Division TL 
Black v. Grant County Public Utility District United States District Court, Eastern District of == |2:17-ev-00365-RMP Earl & Earl, Bolse, ID 03-13-2019 
Washington 
Longobard) v. Kaskel, M.D., et af. Circuit Court of Cook County, Illinois, County 16 L 19339 Cogan & Power, Chicago, IL 03-13-2015 
Department - Law Division 
Wise v. Red Star Expedite, inc., et af. Commonweaith of Kentucky, Shelby Circuit Court |46-C}-00322 Sitlinger & Theller, Loulsville, | 
Ky 
fe District Court, Clark County, Nevada A-17-750181-C Powell Law Firm, Las Vegas, [eee 
NV 
Hospedafes v. DuPage Medical Group, LTD Circuit Court of Cook County, Illinois, County 1619158 Lane & Lane, Chicago, IL 03-11-2015 
Department - Law Division 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name ee ee Law Firm Date 


NV 
Vil 
Department - Law Division Chicage, IL 
Bergen Coun 
Department - Law Division 
Judictal District 
Cook County, Illincts 
ee ee eee ee 
State of Utah NY 
Department - Law Division IL 
XVI NV 
New York York, NY 
Department - Law Division 
Tavis Dennis, et al. Vil 
Court, Olviston 4 Loulsville, KY 
Department - Law Division 


Cochran, et al. v. Nevada Property 1, et al. District Court, Clark County, Nevada A687601, Dept No. 24 Egiet Prince, Las Vegas, NV 01-24-2019 


Lambert v. Bliss, et al. Circuit Court of Cook County, Illinois, County 16 1.001043 Conway & Mrowiec, Chicago, 
Department - Law Division Il 


Zoritk v. ASV, Inc., et al. State of Indiana, County of Porter, Porter 64001-1705-CT-004454 Allen Law Group, Valparaiso, 
Superior Court, Sitting at Valparaiso, Indiana IN 


2:18-CV-00511-GMN-PAL 


Heatherly, Ill v. Integrated Airline Services, Inc., et al. [Circuit Court of Cook County, Illinois, County 17 L4549 Shannon Law Group, 01-17-2013 
Woodridge, IL 


Department - Law Division 
Abdalla, et al. v. Jewish Hospital, et al. Commonweatth of Kentucky, 30th Judicial Circuit |16-C1-02929 Mortis & Player, Louisville, K¥ | 01-17-2019 
Court, Jefferson Circuit Court, Division Nine (9) 


Levi/Mitchell v. Thomas District Court, 17th Judicial District, Tarrant 017-287211-16 Washington Law Office, 01-16-2013 
County, Texas Datlas, TX 

Williams v. Kumho Tire Co. Inc., et af Circult Court for Jefferson County, Arkansas CV-2014-360-2 Langdon & Emison, Lexington, | 01-14-201¢ 

MO 

Kieckhaefer v. Roscoe Township State of Illinols, Cireult Court of the 17th Judicial [141194 Ktein Stoddard Buck Lewis, 01-11-2013 
Circuit, Winnebago County Sycamore, IL 

Valencta v. U.S. Bank National Association United States District Court for the Southern 4:18-cv-00056 Duff Law Firm, West Des 01-10-2019 
District of lowa, Central Division Moines, IA 

Martin v. Robertson State of Indiana, County of Lake, Lake Supertor [45D01-1803-CT-G0060 Hilbrich Law Office, Highland, | 01-09-201¢ 
Court, Sitting at Hammond, Indiana if 


iN 
Department - Law Division MOG 
Circuit Court of Cook County, Illinois, County Motherway & Napleton, 
Department - Law Division Chicage, IL 
Circuit Court of Cook County, Illinois, County Nemeroff Law Office, Chicago,| 01-08-2019 
Department - Law Division Tl 
Department - Law Division 
Department - Chancery Division 
xo 
™ 
Benavides, Jr. v. Holland Community Hospital, et al. |State of Michigan in the Circuit Court for the Buchanan & Buchanan, Grand 
County of Ottawa Rapids, Ml 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name 


| Court SCs] Case Number | 
Circuit Court of the First ludictal Circuit, Jackson Womick Law Firm, 12-43-2018 
County, Illinots Carbondale, IL 
Department - Law Division Chicago, IL 
Department - Law Division Chicago, IL 
Winois, Peoria Coun Chicago, IL 
Independence MO 
Vegas, NV 
Vil Las Vegas, NV 
SLC Tippecanoe Circuit Court Ky 
Winebago County, Illinois IL 
al. Daltas\TX 
al. Daltas, TX 
Circuit, County of Winnebago Bekkerman, Chicago, IL 
NY 
Adams v. University of Indianapolls United States District Court for the Southern 4:17-CV-02101-WTL-MIO |Betz & Blevins, Indianapolls, 11-30-2018 
District of Indiana, Indianapolis Division TN 
Hespe v. The City of Chicago, et af. United States District Court for the Northern 13 € 7998 Herbert Law Firm, Chicago, IL | 11-29-2018 
District of Illinois, Eastern Clviston 
Department - Law Division Chicago\lL 
Wisconsin 
Circuit Court of the Twelfth Judicial Circuit, Will Allen Law Group, 11-28-2018 
Cistrict 843, et al. County, UIlinots Valparaiso\IN 
(Insurance Company, et al. NV 
al. Colorado 


King v. Desert Patace, Inc., et al. District Court, Clark County, Nevada A-13-691609-C, Dept No. |Gentile Cristaili Miller Armen) | 11-21-2018 
Savarese, Las Vegas\NV 


King v. Desert Patace, Inc., et al. District Court, Clark County, Nevada 11-20-2018 
Savarese, Las Vegas\NV 


Wise v. Hed Star Expedite, Inc., et ai. Commonweatth of Kentucky, Shelby Circult Court Stiinger & Thetler, Louisville, 11-16-2018 
KY 
Strbac v. CT Mechanical, LLC, et al. Circult Court of Cook County, Illinois County Curcto Law Offices, Chicago, IL] 11-14-2018 
Department - Law Division 
Watson/Ransom/lones v. Texas-Cola Leasing Co., et | District Court, Tarrant County, TX Washington Law Office, 11-13-2018 
al. Dallas, 
Watson/Ransom/lones v. Texas-Cola Leasing Co., et | District Court, Tarrant County, TX Washington Law Office, 11-12-2018 
Daltas, TX 


al. 
Griffin v. Warren Ball, et af. Circuit Court of Cook County, Illinois County 4712740 Motherway & Napleton, 11-09-2018 
Department - Law Division Chicago, IL 


Riley v. City of Chicago, et al. Circuit Court of Cook County, Illinois County 47 1 246 Langdon & Emison, Chicago, (L} 11-08-2018 
Department - Law Division 
Shah v. Bernstein, et al. A-18-723496-C, Dept No. |Padda Law, Las Vegas, NV 11-07-2018 


Superior County of New Jersey, Law Division: 
Bergen County 


Bowens/Allen v. Vitale, M.D., et al. 


Lynch Lynch Hefd Rosenberg, | 11-07-2018 
Hasbrouck Heights, NJ 

New Jersey, Camden Vicinage Philadelphia, PA 

New Jersey, Camden Vicinage Philadelphia, PA 

New Jersey, Camden Vicinage Philadelphia, PA 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name ee ee Law Firm Date 


NV 
Kansas Cl 47 MO 
XVill NV 
Ky 
| NV 
Department - Law Division 
etal, County, (llinots Chicago, IL 
XV NY 
al. Civil Dlision 
Columbia Washington, DC 
XVill NY 
Circuit Court of Cook County, Illinois, County Bashford Law Group, 
Department - Law Division Gienview, IL 
Department - Law Division 
Department - Law Division IL 
Coun MO 
Nevada XX 
County Department - Law Division Chicago\iL 
Winois, Eastern Division NapervilleIl 
Caltfornta Francisco, CA 
Department, et al. Vegas, NV 
Texas ™ 
XXX 
Monmouth Coun’ Amboy\NJ 
Department - Law Division 
Eighth Judicial District Court, Clark County, Nguyen & Associates, Las 09-21-2018 
Nevada Vegas, NV 


Ballard/Chapman v. Swartz, M.D., et al. Superior Court of New Jersey, Law Division - GCN-L-761-16 Escandon Fernicola Anderson | 09-19-2018 
Ocean County & Covelli, Allenhurst, NJ 
Trahanas ¥. Northwestern University, et al. United States District Court for the Northen 4:35-cv-11192 DeRose & Associates, 09-17-2018 
District of illinois, Eastern Division Hinsdale, IL 
Tracy v. Lake County Neurosurgery, et al. Circuit Court of Cook County, Illinois, County 09114156 McNabola Law Group, 09-17-2018 
Department - Law Division Chicago\lL 
Garcia-Alvarez v. Lopaz-Acosta, et al. A-16-743595-C, Dept No. |Lemer Injury Attorneys, Las 09-14-2018 
I Vegas, NV 
Ayala v. Young, et ai. District Court, Clark County, Nevada A-16-747753-C, Dept No. |Powell Law Firm, Las Vegas, 09-14-2018 
I¥ NV 
Briggs v. AP Worldwide Services, Inc., et al. United States District Court for the Eastern 18-cv-O05B2-AST-TCE Jarrard Law Office, Spokane, 09-13-2018 
District of Virginia, Alexandria Division WA 
Lessert v. BNSF Railway Company United States District Court, District of South 5:17-cv-5030-JLV Hubbell Law Firm, Kansas City,| 09-11-2018 
Dakota, Western Division MO 
Sanchez-Tolantino v. Vasquez Ill, et ai. District Court, Clark County, Nevada A-16-746-163-C, Dept No. |Powell Law Firm, Las Vegas, 09-10-2018 
Xi NV 
Whitstone v. Elizaide, et al. District Court, Clark County, Nevada A-17-749-640-C, Dept No. |Powell Law Firm, Las Vegas, 09-07-2018 
I¥ NV 


0990 


A-17-751126-C, Dept No. 
xxx 


USCA4 Appeals?ra!dy80238°BdEéument 91198" Free 6607/21 Pageud de PagelD #: 14547 


LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name 
King v. Desert Paface, Inc., et al. District Court, Clark County, Nevada - -C, ; 09-06-2018 
Savarese, Las Vegas, NV 


Rodriguez v. Wong, et al. District Court, Clark County, Nevada A-16-740806-C, Dept No. |Powell Law Firm, Las Vegas, 09-05-2018 
XXII NV 
Jordan/Lee v. Sitver Cross Hospital and Medical Circuit Court of Cook County, Illinois, County 2015 L 002103 Cogan & Power, Chicago, IL 08-31-2018 
Centers, et al. Department - Law Division 
Pomazal v. Grodoski Circuit Court of the Eighteenth Judicial Circuit, 2013 L 879 Nemeroff Law Office, 08-31-2018 
DuPage County, Illinois Chicago\IL 


Oieken v. Clark, M.0. Circuit Court of Will County, Illinois 14 1.01012 Paris Law Firm, Chicago\IL 08-30-2018 


Oates v. Shiver, et al. District Court, Clark County, Nevada A-16-747820-C, Dept No. |Powell Law Firm, Las Vegas, 08-24-2018 
| NV 
Thompson v. Methodist Healthcare System of San District Court, 37th Judicial District, Bexar County,|2016C1I21754 Krebs Law Office, Austin, TX 06-24-2018 
Antonia, LTD., et al. Texas 
Bonno/Moreno v. Sanford Clinic North, et al. United States District Court, District of North 3:16-cv-00114-ARS Grant & Eisenhofer, Chicago, 08-22-2018 
Dakota, Easter Division TL 
Murillo/Young v. United States of America United States District Court, Northern District of [17 € 1279 Mitchell Hoffman & Wolf, 08-22-2018 
Illinois, Eastern Division Chicago, IL 
Adams, et al. v. Trinity Industries, Inc., et af. Circuit Court for the City of St. Louis, Missourt 1§22-C€C11395 Langdon & Emison, Lexington, | 08-20-2018 
MO 
George v. Buckeye Diamond Logistics, Inc., et al. Court of Common Pigase of Madison County, CVC 2017 0147 Wiltis & Willis, Hilliard, OH OB-17-2018 
Ohio 


Lopez/Finnical v. Presbyterian Healthcare Services, |State of New Mexico, County of Santa Fe, First | D-101-CV-2017-00654 Salazar Sullivan Jasionowski, 08-16-2018 
Inc. Judicial District Court Albuquerque, NM 


Advanced Packaging Technology Laboratories, Inc. v. |Circuit Court of Cook County, Illinois, County 2014 CH 00143 Kullnsky & Assoctates, 08-16-2018 

Phelan, et al. Department - Chancery Diviston Wheeling\iL 

Advanced Packaging Technology Laboratories, Inc. v. |Circuit Court of Cook County, Illinois, County 2014 CH 00143 Kullnsky & Associates, 08-15-2018 

Pheian, et al. Department - Chancery Diviston Wheeling\IL 

Weir v. Coning, et al. State of Indiana, County of Vigo, In the Vigo 84D06-1701-CT-0154 McNeely Stephenson Thopy &| 08-15-2018 
County Supertor Court Harrold, Shelbyville, IN 


OOK 
Department - Law Division 
MS 
Department - Law Division 
State of New Mexico, County of Grant, Sixth D-608-CV-2014-00107 08-08-2018 
Judicial District Court creas chd 
of San Mateo View\CA 
California, Southern Division (Santa Ana) (ICGx} 
Phelan, et al. Department - Chancery Division Wheeling, IL 
Angeles, CA 
Kansas City\MO 
Spaulding, et al. v. Islamic Republic of Iran, et al. United States District Court, Northern District of 07-24-2018 
eee een em | 
Levi/Mitchell v. Thomas District Court, 17th Judicial District, Tarrant 
County, Texas Daltas\TX 
Ogiego v. Leopardo Companies, Inc., et al. Circuit Court of Cook County, Minois, County Allen Law Group, Chicago, IL 
Department - Law Division 
Garcia v. ALAA Al-Nawfall, et al. District Court, Clark County, Nevada 
Vill 
Xaliniak v. Chang, et af. Circuit Court of Cook County, Illinois, County Groszek Law Firm, Chicago, IL 
Department - Law Division 


Lhotak v. Robertson, et al. State of Indiana, County of Porter Inthe Porter |64D02-1704-CT-3337 Allen Law Group, Chicago, IL 07-09-2018 
Superior Court, Sitting at Valparaiso, Indiana 


Manchak v. St. Louls Untversity, et al. Circuit Court of the City of St. Louis, State of 1322-CC09782 Gori Julian & Associates, 07-06-2018 
Missouri Edwardsville, IL 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name Law Firm Date 


| Court SCs] Case Number | 
Judichal District 

NV 
Department - Law Division Chicago, IL 
District of Chio, Eastern Division 


Phillips v. Pangea Ventures, LLC, et al. Circuit Court of Cook County, Illinois, County 2015 L 012692 Rittenberg Buffen 06-29-2018 
Department - Law Division 


Gulbrandsen Robinson & Saks, 
Chicago, IL 


Angelo v. Albertson's, et al. United States District Court, District of Nevada (| 2:17-CV-01246-APG-GWF |Shook & Stone, Las Vegas, NV | 05-28-2018 
Feazell-Daniels v. Quiroz, et at. District Court, Clark County, Nevada A-16-735198-C, Dept No. |Nagvi Injury Law, Las Vegas, 06-27-2018 
xi NV 
Bryant v. Wolf Electric Supply Company, et al. Circuit Court of Cook County, Illinois, County 2014 L 009840 Gravlin Law Office, Chicago, IL | 06-27-2018 
Department - Law Division 


Pierce v. Windmill Environmental, et at. Circuit Court of Cook County, Illinois, County 15 £11107 Goldberg Weisman & Cairo, 06-26-2018 
Department - Law Division Chicago, IL 


McDaniels v. Wolverine World Wide, Inc., et al. State of Indiana, County of Porter Inthe Porter |64001-1$10-CT-008639 = |Allen Law Group, Valparaiso, 06-25-2018 
Superior Court, Sitting at Valparaiso, Indiana IN 


Verdone v. Schulze and Burch Biscuit Co. Circuit Court of Cook County, Illinois, County 15 L SS69 O'Connor Law Group, Chicago,| 06-22-2018 
Department - Law Division IL 

Schmidt v. Robertson, et ai. Lake Superior Court, Gary, Indiana 4SD04-1702-€T-00042 = |Allen Law Group, 08-21-2018 

Vaiparaiso\IN 

Nedrick v. County of Monmouth, et al. Superior Court of New Jersey, Law Division, MON-L-1956-15 Wolf Law Office, Red Bank\NJ | 06-20-2018 
Monmouth County 

Mendoza v. Wal-Mart Stores East, et al. State of New Mexico, County of Grant, Sith 0-608-CV-2014-00107 Cardenas Law Firm, Las 06-18-2018 
Judictal District Court Cruces, NM 

Lerma v. St. Alexius Medical Center Circuit Court of Cook County, Illinois, County 2016 L 000803 Indomenico & Associates, 06-15-2018 
Department - Law Division 

Hughes v. Randall-Hayes, M.D., et al. Circuit Court, Sixth Judictal Circuit, Champaign 2013-1-99 , 08-14-2018 
County, State of Illinois Chicago\il 

Kenu v. Belkin International, Inc. et a! United States District Court, Northern District of |3:14-cv-04327-JD Troutman Sanders, San 06-13-2018 
California, San Francisco Division Francisco\CaA 

Zeller v. CRST Lincoln Sates, Inc., et al. United States District Court, Northern District of |16-cv-10140 Cogan & Power, Chicago, IL 06-11-2018 
Illinois, Eastern Division 

Leont v. Expertan Information Solutions, Inc. United States District Court, District of Nevada = [2:17-cv-01408-RFB-VCF [Knepper & Clark, Las Vegas, 06-08-2018 

NV 

Langdon & Emison, Lexington, | 06-07-2018 

te] 


Streit v. Halverson United States District Court for the Western 2:17-ev-4225 
District of Missouri, Central Division at Jefferson 
City 


XIX Las Vegas, NV 
Kansas Cr MO 
Circuit Court of Cook County, State of Illinois, Motherway & Napleton, 
County Department - Law Division Chicago, IL 
Circuit Court of Cook County, State of Illinais, Pullano Law Firm, Chicago, IL | 06-04-2018 
County Department - Law Division 
abate 
Central Division Lake City, UT 
Wingis TL 
NV 


Circuit Court of Cook County, State of Illingis, Lane Kefli Law, Chicago, IL 05-25-2018 
County Department - Law Division 
Mejia, et at. v. Lawyer Mechanical Services, et al. Powell Law Firm, Las Vegas, 05-24-2018 
NV 
XIX NV 
Circuit Court of Cook County, Illinois, County Power Rogers & Smith, 
Department - Law Division Chicago, IL 
eee ee 
Judicial Circuit, Will Coun’ Chicago, IL 
Circuit Court of Cook County, Illinois, County Phillips & Associates, Chicago, 
Department - Law Division TL 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name | Court | Case Number | Law Firm Date 


al. of Orange CIC Center* Ann Arbor, MI 
for the County of Marin Qakiand, CA 
County of Kent Raptds, MI 
Winois, Eastern Division Naperville, IL 
Department - Law Division Woodridge, IL 
the County of Gila Phoen\AZ 


Walsh/Shane v. Koren, M.D., et al. Superior Court of New Jersey, Law Division: CAM-L-1617-16 Lynch Lynch Held Rosenberg, 05-03-2018 
Camden County Hasbrouck Heights, NJ 


Simmons v. Richardson, M.D., et al. Commonweatth of Kentucky, Daviess Circuit 04-26-2018 

pene | Court, Division Il Owensboro, KY 

iia ie : 

Haak, et af. v. Reyniers, et af. Lawton & Cates, Madison, WI 

Ogiego v. Leapardo Companies, Inc., et al. Circuit Court of Cook County, Illinois, County 4-24-2918 

Walker v. Macy's Merchandising Group, Inc. United States District Court for the Northern 1:14-ev-02$13 Langdon & Emison, Lexington, | 04-18-2018 
County of Xent Rapids, Ml 

Xiaisnerv. Johanson Circuit Court of Cook County, Illinois, County 16 L 2993 Bashford Law Group, 4-12-2918 

Auettiger v. Lincoln-Way Area Special Education Circuit Court of the Twelfth Judicial Circuit, Will 

Oistrict 843, eral. County, Illinois IN 

Binkowski v. Grand Istand Exoress, Inc., et a! Allen Law Group, 
Superior Court 2 Valparaiso\IN 


Luedtke v. Norther Indiana Public Service Company, |State of Indiana, County of Lake, in the Lake 45D10-1602-CT-27 Allen Law Group, Valparaiso, 
etal. Superior Court Sitting at Crown Point, Indiana IN 


McKay v. the Cry of St. Louls, Missouri, et a!. United States District Court for the Eastern 4:15-cv-013:15-JAR Newton Barth, St. Louls, MO 
District of Missouri, Eastern Diviston 

Stork v. Wenck towa District Court for Carroil County LACV039736 Galligan & Reid, Des Moines, 

A 

Hausletn v. Statham Circuit Court of the Tenth Judicial Circutt of 15-L-2 LeFante Law Offices, Peorta, IL] 03-28-2018 
Illinois, knox County 

Catianno v. Kaleb Crintte, et al. District Court, Clark County, Nevada A-15-727743-C, Dest No. /Eglet Prince, Las Vegas, NV 03-27-2018 

be83 

Thompson, et al. v. Stonegate Insurance Co. Circuit Court of Cook County, County Department |12 CH 02774 Richert Law Office, Orfand 03-26-2018 
- Chancery Division Park, IL 

Contreras v. Manning, et ai. Circuit Court of Cook County, Ilincis, County 2015 L 7542 Espitia Law Office, Chicago, {L | 03-23-2018 
Department - Law Division 

Estabrook v. Yamazakt Mazak Corgoration, et al. United States District Court for the Northern 1:16-cv-0087-RL-SLC Theisen & Associates, Fort 03-23-2018 
District of Indiana Wayne, IN 

Schreck v. Sanford Heatth, et al. towa District Court for Lyon County lacv501613 Beattie Law Firm, Des Moines,| 03-22-2018 


TA 
Appteton v. Tahoe Nugget, Inc., et af. Second Judicial District Court of the State of CV17-00001, Dept No. 10 |Titelo Law Office, Las Vegas, 03-21-2018 
Nevada, County of Washoe NV 


Sarlan v. Proctor, OO, et ai. Commonwealth of Xentucky, Boone Circult Court,|17-Cl-00227 Savage Law Firm, Lexington, | 03-19-2018 
First Division ky 


District Court, Clark County, Nevada A-17-755977-C Weinberg Wheeier Hudgins 03-16-2018 
Gurin & Dial® Las Vegas\NV 
Allen v. Regional Transportation Authority, et af. Circuit Court of Cock County, Illinois, County 91510000116 Deratany & Associates, 03-13-2018 
Department - Law Division Chicago, IL 


Oamor America v. Zurich International Italia $.P.A., et Sinson Law Group, Chicago, IL 
al. Department - Law Division 
Strosberg v. Englander, M.O., et af. Circuit Court of the Fifteenth Judicial Circuit, In [50 2014 CA Roberts & Associates, West 03-08-2018 
and For Palm Geach County, Florida 012994XKXXMB AB Palm Beach, FL 
County of Genesee MI 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name | Court, | Case Number | Law Firm Date 


Department - Law Division Bluff 
Kendall County, Illinois 
Kenny, Jr. v. Superior Engineering, LLC., et af. State of Indiana, County of Lake, Lake Superior §=[45004-1441-CT-00261 Allen Law Group, Valparaiso, 02-22-2018 
Court, Sitting at Hammond Indiana IN 
United States District Court, Northern District of Holl Law & Mediation, San 
California, San Francisco Division Francisco, CA 
Offutt, Baltimore, MD 
United States District Court, Northern District of O'Brien Law, Geneva, IL 
Winois, Eastern Division 
Ruettiger v. Lincoln-Way Area Special Education Circuit Court of the Twelfth Judicial Circuit, Will 02-08-2018 
Oistrict 843, et al. County, Illinois IN 


Nakhia v. Rite Aid of New Jersey, Inc., et al. Superior Court of New Jersey, Law Division - MON-L-2242-16 Escandon Fernicola Anderson | 02-07-2018 
Manmoauth County & Covelli, Allenhurst, NJ 


Gurwoos v. GCA Services Group, Inc., et af. State of South Carolina, County of Charleston in |2015-CP-10-2194 Slotchtver & Stotchiver, 02-06-2018 
the Court of Common Pleas for the Ninth Judictal Chartieston, SC 
Circuit 


the County of Gila 
Pomazal v. Grodoski Circuit Court of the Eighteenth Judicial Circuit, 


Pinkson v. Conway Two, LLC., et af. Circuit Court of Cook County, County Department |201$L007994 Gary Williams Parenti Finney | 02-01-2018 
+ Law Division Watson & Gary, Stuart, FL 


Ross, Jr. v. Cattron-Theimeg, Inc., et af. State of Indiana, County of Lake, Lake Superior [45D04-1407-CT-129 Allen Law Group, Chicago, IL 02-01-2018 
Court, Sitting at Gary, Indiana 

Thimmes v. Bakeris, D.C. Circuit Court of DeSoto County, Mississippi CV-2014-203ACD Merke! & Cocke, Clarksdale, 01-31-2018 

MS 

Reso! v. Elmhurst Memorial Hospital, et al. Circuit Court of Cook County, County Department] 14 L 1606 McNaboia & Associates, 01-31-2018 
+ Law Division Chicago, IL 

Owens v. City of Chicago, et al. ; Curcto Law Offices, Chicago, IL] 01-30-2018 
~ Law Division 

Lanham v. BNSF Railway Company Olstrict Court of Lancaster County, Nebraska 01-30-2018 


Xomada v. Dove, et a!. Circuit Court of Cook County, County Department |16 L $275 5 01-29-2018 
+ Law Division Chicago, IL 

Beasley v. Shady Grove Adventist Hospital, et af. Circuit Court for Prince Georges County, Wais Vogelstein Forman & 01-26-2018 
Maryland Offutt, Baltimore, MD 

Cardenas v. Northern Nevada Medical Center, et al. [Second Judictal District Court of the State of €V13-00523, Dept No.4 |Durney & Brennan, Reno\NY | 01-25-2018 
Nevada, County of Washoe 

Gillman v. Zamora, et al. District Court, Clark County, Nevada A722327, Dept No. Il Paternoster Law Group, Las 01-24-2018 

Vegas, NV 

Metcalfe v. Loquerio Automotive, Inc., et al. Circult Court of Cook County, Illincis, County 1$ L 12932 Chapekts Chapekis Kardas & 01-22-2018 
Department - Law Division Schmidt, Chicago, IL 

Lefthand v. Taos Heatth Systems, Inc., et al. Thirteenth Judicial District Court, County of D-1314-CV-2016-00390 = [Salazar Sullivan Jastonowskt, 01-22-2018 
Valencia, State of New Mexico Albuquerque, NM 


Lake County, Illinois 

Commonwealth of Kentucky, et al. v. Nationa! Commonwealth of Kentucky, Fayette Circuit 01-18-2018 

College of Kentucky, Inc. Court, Division & Mains* Lexington\kY 

Olek, Inc. v. RAR Development Associates, et af. Superior Court of New Jersey, Law Division - 
Essex Coun 

Circuit Court of the Fourteenth Judicial Circuit, Mertes & Mertes, Stecling, IL | 01-16-2018 
Whiteside County, Illinois 

Hays, Jr, et af. v. Tarulto, et al. Tobter Law Firm, New Orfeans, 

LA 


Blue Book Services, Inc. v. Amerihua Produce, Inc. | United States District Court for the Northern 16-10495 Schiller Law Group, New York, | 01-11-2018 
District of Illinois, Eastern Division 


NY 
George v. CNS Transoro, et ai. United States District Court of the Eastern District |4:16-cv-01656-AWS Langdon & Emison, Lexington, | 01-10-2018 
of Missourt at St. Louls, Missouri Mo 
Montague v. Yate University, et a!. United States District Court, District of 3:16-CV-0088S-AVC Todd & Weld, Boston, MA 01-09-2018 
Connecticut 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name 
Cartese-Angelini v. Sangiovese, et al. District Court, Clark County, Nevada 01-08-2018 
Savarese, Las Vegas, NV 


i 
Marogil v. Sterbenz, et al. Circuit Court for the Eighteenth Judicial Circuit, 12-12-2017 
DuPage County, Illinois IL 


Lerma v. St. Afexius Medical Center Circuit Court of Cook County, Illinois, County 2016 L 600663 Indomenico & Associates, 12-11-2017 
Department - Law Division Chicago, IL 


Superior Court #6 IN 
Egan Marine Corporation v. ExxonMobil Oi) Circuit Court of Cook County, Illinois, County 
Corporations, et al. Department - Law Division 
Brooks v. Caterpillar Global Mining, LLC United States District Court, Western District of 

, Owensboro Division Owensboro\Ky 

Conner v. Robertson, et al. Lake Superior Circuit Court, Crown Point, Whalley & Associates, 
Albert v. Gauthier, et af. Circuit Court of Cook County, Illinois, County Woodruff Johnson & Evans, 

Department - Law Division Aurore, IL 

30 Vegas, NV 
Gonzalez/Cuevas v. Northshore University Circuit Court of Cook County, Illinois, County 
Heatthsystem, et al. Department - Law Division 
Center Department - Law Division IL 
Briggs, Houston, TX 


Gentry v. Integritas Systems LLC, et al. State of Indiana, County of Marion, Marion 49D 10-1602-CT-3929 Allen Law Group, 11-15-2017 
Superior Court, Sitting at Indianapolis, Indiana Valparaiso\INn 


Schwab v. Surgical Associates of Louisville, et al. Jefferson Circutt Court, Division Twelve (12} 15-€}-006423 Frankitn Law Group, Louisville, | 11-13-2017 
KY 
Matin Street Power Mail, Inc., et af. v. Erie Insurance |State of Indiana, County of Hamilton, Hamilton =| 29C01-1809-PL-7272 Parr Richey Obremskey 11-13-2017 
Exchange Circuit Court Frandsen & Patterson, 
Indianapolis, IN 


the County of Maricopa Phoenix, AZ 

District Court, 429th Judicial District, Collin Reed Law Group, Frisca, TX 
County, Texas 
- Law Division Chicago, IL 

United States District Court, District of New Northeast Law Group, 11-09-2017 
Jerse KMW Longmeadow, MA 

Circuit Court, Twentieth Judicial Circuit, St. Clair [14-L-S 
County, Ulinois TL 


Vidaurri/lones v. Sealy, et al. State of New Mexico, County of Lea, Fifth Judicial |CV-2016-00842 Sawyers Law Group, 11-07-2017 
District Hobbs\NM 
Ledesma v. Sheets, et al. District Court, Clark County, Nevada 


Johnson v. Garceay Second Judicial District Court In and For Weber =| 160905341 TA Richards Law Office, Ogden, 11-06-2017 
County, State of Utah ut 

Vidaurri/iones v. Sealy, et al. State of New Mexico, County of Lea, Fifth Judicial |CV-2016-00842 Sawyers Law Group, Hobbs, 11-03-2017 
District NM 

Zarate v. Mendez, et al. District Court, Clark County, Nevada A-16-737427-C, Dept No. |Eglet Prince, Las Vegas, NV 11-02-2917 

vi 

Murdick v. Manbeck, M.D. State of Indiana, County of St. Joseph, Circuit 71€01-1504-CT-000154 | Pavich Law Group, Chicago, IL | 11-02-2017 
Court 

Vidaurri/iones v. Sealy, et al. State of New Mexico, County of Lea, Fifth Judicial |CV-2016-00842 Sawyers Law Group, Hobbs, 11-01-2017 
District NM 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name 


Morgenstern, M.O. v. City of Highland Park, et al. 


Poola, PhO. v. Howard University, et al. 


| Court SCs Case Number | Law Firm Date 
Circuit Court for the Nineteenth Judicial Ctreutt, [45 L 186 Nolan La’ 


w Group, Chicago, IL 
Lake County, Illincis 
Division Washington, DC 
Department - Law Division Sycamore, IL 
Court, Olvision 1 Richmond, KY 
Vegas, NV 


Lopez v. Vazquez, M.C., et af. Superior Court of New Jersey, Law Division: PAS-1-2296-15 Lynch Lynch Held Rosenberg, 10-23-2017 
Passaic County Hasbrouck Heights, NJ 


Carreto-Silva v. Velcani Circuit Court of Cook County, Illinois, County 141011515 Shim Law Office, Ralling 10-23-2017 
Department - Law Division Meadows\IL 
Oamery v. McGrath, et al. District Court, Clark County, Nevada A-10-620078 Eglet Prince, Las Vegas\NV 10-20-2017 


Honigsblum y. Next Door and Window Company, et |Circuit Court of Cook County, Illinois, County 2014 | 009884 O'Mara Gleason & 10-19-2017 
Department - Law Division O'Callaghan, Chicago\IL 


giv. Advocate Health and Hospitals Corporation, McNatola & Associates, 
etal. Department, Law Division Chicago, IL 
Flanagan/Allen v. The City of Dallas, Texas, et al. United States District Court for the Northern 10-17-2017 
District of Texas, Dallas Division Dallas\TX 
Circuit Court of Cook County, Illinois, County 15-D-303 Leving Law Office, Chicago\lL | 10-16-2017 
Xvi NY 
Offutt, Battimore, MD 


Gonzalez/Gish v. Solid Platforms, Inc. State of Indiana, County of Porter, Porter $4002-1511-CT-9806 Allen Law Group, Valparaiso, 40-11-2017 
Superior Court, Sitting at Valparaiso, Indiana IN 


tao v. Rish, et af. District Court, Clark County, Nevada AS39455 sss Eglet Prince, Las Vegas, NV 10-10-2017 


Circuit Court of Cook County, Illinois, County 2015 L 01072 10-10-2017 
Department - Law Division TL 
etal. United States District Court for the Northern 4:16-CV-02913-ODE Jeffrey Scott, New York, NY 10-09-2017 
District fo Georgia, Atlanta Division 
Coe v. Board of Education of the City of Chicago Circult Court of Cook County, Illinois, County 10-06-2017 
Department Chicago\(L 
No. 4 City\MO 
XXVIII 
XXVI Vegas, NV 
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Aye/Parke v. Venetian Casino Resort, LLC., et al 
Hernandez v. Davis, et al 
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XXVIII NV 
; Jefferson Clrcult Court, Division Thirteen 09-26-2017 
Loulsville, KY 
No. 0245698892 
MO 


Smith v. Retall Project Managers, Inc., et al. Circuit Court of Cook County, Illinois, County Riseborough Law Office, Lake | 09-22-2017 

Department - Law Division Bluff, IL 

State of Michigan, Circult Court for the County of |17-255-NH Buchanan & Buchanan, Grand | 09-22-2017 

Ingham Raptds, MI 

Meeks/Jones v. Dissanayake, M.D. Circuit Court of Cook County, Illinois, County Loggans & Associates, 09-21-2017 
Department - Law Division Chicago, IL 

Binkowsk v. Grand Island Exoress, Inc., et a! State of Indiana, County of Porter, Parter County |64D02-1503-CT-2255 Allen Law Group, Valparaiso, | 09-21-2017 

Supertor Court 2 


IN 
Judictal Circuit, Will Coun Chicago, IL 
Connecticut Goldman, Los Angeies, CA 
County of Gila Phoenix, AZ 
Offutt, Baitimore, MD 


0996 


e 
5 
> 
« 
o 
2 
4 
oe 
2 
g 
im 
° 
4 
3 
i=] 
a 
=o 
rey 
> 
a 
+ 


o 


a 
Ly 
z 
< 
2 
bad 
Fad 
Fd 
9 
sg 
o 


Trematn v. Ferro, D.O., P.C., et al 


Catton v. Lee, D.0., et al. 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name Law Firm Date 


Schelbitng v. Morris Heart Associates, et af. Superior Court of New Jersey, Law Division - MAS-L-2205-14 Lomurro Law, Freehold\NJ 09-13-2017 
Morris Coun 

Northland Products Company v. Quelette Machinery |Circuit Court of the County of St. Louls, State of =| 1651-CC00784, Olv. 18 Spooner Law® St. Louls\MO 09-12-2017 

Systems Missouri 


Sanche2z/Miranda v. United States of America, et a!. |United States District Court, Clstrict of New 2:15-CV-07503-KSH-CLW [Lynch Lynch Held Rosenberg, 09-11-2017 
lersey 


Couns Clair\wt 
Circuit Court for Cook County, Illinois, County McNabola Law Group, 
Department - Law Division Chicago, IL 


Slavish, et al. v. Rock Island Tri-County Consortium, [Circuit Court of the Fourteenth Judicial Circuit, Katz Nowinski, Moline, IL 09-07-2017 
etal, Rock Island County, Illinois, Genera! Division 


Bolden v. Illinots Centra! Ratlroad Company Circuit Court of Cook County, Illinois, County Lipkin & Higgins, Chicago, IL 09-06-2017 
Department - Law Division 
Felts v. Illinois Central Railroad Company Circuit Court of Cook County, Illinois, County Upkin & Higgins, Chicago, IL 09-06-2017 
Department - Law Division 
Villaneuva v. Streamwood Behavioral Healthcare Circuit Court of Cook County, Illinois, County McNabola & Associates, 09-06-2017 
System, et al. Department - Law Division Chicaga, IL 
Northland Products Company v. Ouelette Machinery |Circuit Court of the County of St. Louls, State of Spooner Law® St. Louls, MO 09-05-2017 
Systems Missouri 
Robbins v. Medical Associates Clinic P.C., et al. towa District Court, Clayton County Harding Law Office, Des 09-05-2017 
Moines, IA 
Dleken v. Clark, M.D. Circuit Court of Will County, Illinois Paris Law Firm, Chicago, IL 08-31-2017 
Collier v. Norfoik Southern Ratlway Company Circuit Court of Clay County, Missourt 1SCY-CV05848, Division | Barnes Law Firm, Kansas City, | 08-30-2017 
No. 4 MO 
Alten v. American Capital Limited, et al. United States District Court for the District of C¥-16-02876-PHX-JAT Wagstaff & Cartmell, Kansas 08-28-2017 
Arizona City, MO 
Parker v. Det, M.D., et al. Circuit Court of Alcorn County, MS CV1S-107PA Merkel! & Cacke, 08-23-2017 
Clarksdale\MS 
Juzefyk v, Mallon Superior Court of New Jersey, Union County - UNN-L-0468-16 Javerbaum Wurgaft Hicks 08-22-2017 
Kahn Wikstrom & Stnins, 


Circuit Court of the Twelfth Judicial Circuit, Will 
County, Illinois 


District Court, Clark County, Nevada A-14-700-517-C, Dept No. |Ladah Law Firm, Las Vegas\NV| 07-20-2017 
1 

Honigsblum v. Next Door and Window Company, et [Circuit Court of Cook County, Illinois, County 2914 L 009884 O'Mara Gleason & 07-18-2017 

al. Department - Law Division O'Callaghan, Chicago, IL 


Somo, et al. v. Advanced Custom Engineered Systems |Circuit Court of Cook County, Illinois, County 13 L 912729 Rittenberg Buffen 07-14-2017 
& Equiment Co., et al. Department - Law Division Gulbrandsen Robinson & Saks, 

Chicago, IL 
Nagpal v. Tencer, OC, et al. Circuit Court of DeSoto County, Mississippi C¥ 2015-1766CD Merkel & Cocke, Clarksdale, 07-14-2017 


MS 
Center, LLC, et al. Offutt, Baitimore\MD 
Circuit Court of Cook County, Illinois, County 2015-1-006664 Snorf Law Office* Chicago, IL | 07-10-2017 
Department - Law Division 
Smith v. BNSF Ratlway Company State of New Mexico, County of Valendcia, D-1344-CV-2015-00606 [Davis Bethune & Jones, 07-10-2017 
Thirteenth Judicial District Kansas City, MO 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name Law Firm Date 


Miller ¥. Qunavant Farms Trucking, LLC,, et al. Circuit Court of St. Francis County, Arkansas C¥-2045-188-4 Langdon & Emison, Lexington, | 07-06-2017 
MO 

Carreto-Silva v. Velcant Circuit Court of Cook County, Ilitnois, County 441021545 Shim Law Office, Rolling 06-30-2017 
Department - Law Division Meadows, IL 

Hedrick v. T) Materials, LLC, et al. Lake Superior Court, Civil Division, Room Four, |45004-1505-CT-00095 Allen Law Group, Valparaiso, | 06-29-2017 
Sitting at Gary, Indiana IN 

How2ze v. United States of America United States District Court, Eastern District of | 2:16-0003 BAW Peraica & Associates, Chicago,| 06-28-2017 
Arkansas, Eastern Division IL 

Murdick v. Manbeck, M.D. State of Indiana, County of St. Joseph, Circuit 71001-1504-CT-000154 =| Pavich Law Group, Chicago, IL | 06-27-2017 
Court 


pe eee 
Department - Law Division 
i maa i rok mre 
County of Los Angefes, Central District CA 
O'Sulltvan v. O'Sullivan Circuit Court of Cook County, Illinois, County 45-B-303 Leving Law Office, Chicago, (L | (6-23-2017 
Department - Comestic Relations Division 
Hopfer/O'Grady v. Advocate Health and Hospitals [Circuit Court of Cook County, Illinois, County 
Corportation, et af. Department - Law Division Chicago, IL 
Department - Law Division 
alla 
Circuit MO 
al, Mateo CA 
Wynn v, BNSF Railway Company, et al. Circuit Court of Cass County, State of Missourt 
Kansas City, MO 
Cramsle-Homan v. Blue sland Hospital Company, _‘|Circutt Court of Cook County, Illinois, County 
LLC., et af. Department - Law Division Chicago, IL 
Judicial District 
Williamson County, Illinois Carbondale, IL 
Department - Law Division IL 


etal. XVII NY 
Department - Law Division Chicago\L 

Circutt Court of Cook County, Illinois, County Montgomery Law Firm, 
Department - Law Division Chicago, IL 
County, Texas 


Middlesex Court NJ 

United States District Court for the Western Praetorian Law Group, 05-12-2017 
District of Pennsylvania Pittsburgh\PA 
Arizona 

Lipari v. Shawmut Oesign and Construction, et al. Circuit Court of Cook County, Illinois, County 05-14-2017 
Department - Law Division 


Kenu v. Belkin International, Inc. et a! United States District Court, Northern District of |3:14-cv-04327-JD Troutman Sanders, San 05-09-2017 
California, San Francisco Division Francisco, CA 

Ragland v. Dr. Ahuja, et al. Circuit Court of the First Judicial Court, 
Williamson County, Illinois 

Cratg v. Village Greene Phase IV Condominium Assn. |Circuit Court of Cook County, Iiltnois, County 
Buttding B, et al. Department, Law Division 

Zurawski v. Reun Orthopedics and Sports Medicine, [Circuit Court for the 12th Judicial Circutt, Will 
$.C., etal. County, IL 

Johnson/Toth v. White River Health System Inc., et [Circuit Court of Independence County, Arkansas, 
al. Civil Diviston 


Tyson Gonzales v. Navarro, et a!. District Court, Clark County, Las Vegas, NV A-15-728994-C, Dept No. |Powell Law Firm, Las Vegas, 04-20-2017 
YOK! NV 
Xobes v. Bruning State of Iltinois tn the Circuit Court of the 17th 131239 Rouleau Law Office, Rockford, | 04-17-2017 
Judictal Circuit, County of Winnebago TL 
Alvarez, et al. v. Ashley Furntture Industries, Inc.,et [United States District Court, Central District of = | CV 16-00630 MWF Arlas Sanguinetti Stahie 04-15-2017 
al. California MRWx Torrijos, Los Angetes, CA 
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Carter v, Mayo, Jr. M.C., et al Commonweatth of Kentucky, McCracken Circuit |42-C)-00596 Moore Malone & Safreed, 05-23-2017 
Court, Olviston 4 Owensboro, KY 


05-04-2017 


Curcto Law Offices, Chicago, IL} 05-03-2017 


04-25-2017 


Chicago\il 
CV-2012-026-2 Wilcox Lacy, Jonesboro, AR 04-21-2017 
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LIST OF CASES OVER THE LAST FOUR YEARS WHEREIN 
STAN V. SMITH HAS TESTIFIED AS OF 1/25/2021 


Case Name ee ee Law Firm Date 


Vegas, NV 

State of Louisiana, Parish of Beauregard, Thirty- Davis Bethune & Jones, 
Sixth Judicial District Court Kansas City, MO 
Winais, Eastern Division 

Peres ee \ancdenvemas | eee 
District of Texas, Tyler Division Richmond\WA 

i 
Texas, San Antonio Division Daltas\TX 


Baptist v. Ford Motor Company United States District Court for the Northern 1:13-cv-08974 Sinson Law Group, Chicago\lL | 03-30-2017 
District of tllinols, Eastern Civiston 
lowa District Court for Webster County LACV319680 Gibbs & Associates, Mason, 03-30-2017 
OH 
Circuit Court for Baltimore City, Maryland 24C16003241MM Wais Vogelstein Forman & 03-27-2017 
Offutt, Baitimore, MD 


Superior Court of New Jersey, Law Division - L-1264-15 Chasan Leyner & Lamparello, | 03-24-2017 
Bergen Coun Secaucus\NJ 

State of Illinois, Human Rights Commission Charge No. 2013CF1357* |Bellows & Bellows, Chicago\IL 
EEOC No. 218A30407 


Circult Court of Cook County, Illinois, County Peraica & Associates, Chicago,| 03-21-2017 
Department - Law Division TL 
Ky 
Department - Law Division 
Department - Law Division 
Hullum v. Dr. Anthony Oaniels, et al. Circuit Court of Mississippi County, Arkansas, | CV-2016-128 Scholtens & Averitt, 03-14-2017 
Chickasawba District, Civil Division Joneshoro, AR 
- Law Division Chicago, IL 
etal. Offutt, Battimore, MB 
Division 
Commuter Railroad Corporation Department - Law Division Lextngton\MO 
Inc., et al. Department - Law Division 
Texas, Dallas Olviston 
Passaic NJ 
Department, Law Civison 
Center, LLC, et al. Offutt, Battimore, MD 
Lopez v. Vidljinovic, et al. DeRose and Associates, 02-23-2017 
Iinois, Eastern Division Hinsdale\IL 


McLaughiln, et al. v. Andy's Coin Laundertes, LLC, et |Court of Common Pleas of Hamilton County, Chio]A1600791 Bieser Greer & Landis, 02-21-2017 

al. Dayton, OH 

Brumley v. Norton Hosprals, Inc., et al. jefferson Circutt Court, Division Ten (10) 14-Ci-006217 Frankiin Law Group, Louisville, | 02-21-2017 
KY 

Tatka v. Overlook Hospital, et al. , - Lomurre Law, Freehoid, NJ 02-16-2017 


A-15-726567-C, Dept No. 
i 


03-22-2017 


Mikus v. Porter Gwaltney, et a!. Ryan Ryan & Landa, Chicago, | 02-16-2017 
TL 
Mactas/Ramtrez v. Texas Taco Cabana District Court, 45th Judical District, Bexar County, |2014-Cl-08567 Grossman Law Offices, Dallas, | 02-15-2017 
Texas ™ 


State of Iltinals, Circult Court of the 15th Judicial Zinger Law Office, Chicago, IL 
al. Circuit, Caunty of Stephenson 

Circuit Court, Twentieth Judicial Circult, St. Clair [13-L-638 Gori Julian & Associates, 
Southwest Illinois County, Illinots Edwardsville, IL 

Circuit Cour of Cook County, Iltinois, County McNabola Law Group, 
Corporation, et al. Department - Law Division Chicago, IL 
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Case Name Law Firm Date 


Department- Law Division Aurora, IL 

Hospital, et al. Offutt, Battimore, MD 
County of San Francisco Vista\CaA 
Department - Law Division Chicage, IL 


1000 


USCA4 ARnEaL 34:0. LY%0240°Cbdtument SES Pied e¥G7/21° Bdge PbP96 PagelD #: 14557 


EXHIBIT 9 
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Don Blankenship taken on 
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In the Matter Of: 
BLANKENSHIP vs 


FOX NEWS NETWORK 


DON BLANKENSHIP 
April 29, 2021 


pLEXITAS 


1002 


USCA4 ARREEE 3-49. LYS 0238 Document ITLS Biter B6AG7/21" PAge Pb?26 PagelD #: 14559 
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et al., 3 


Defendants. : 


REMOTE VIDEOTAPED STENOGRAPHIC DEPOSITION OF 


DON BLANKENSHIP 


Thursday, April 29, 2021 


9:18 a.m. 


Job No.: 2021-788054 
Pages: 1 - 507 
STENOGRAPHICALLY REPORTED BY: 


GISELLE MITCHELL-MARGERUM, RPR, CRI, CCR, LCR, CSR 


www.LexitasLegal.com/Premier  Lexitas 888-267-1200 
1003 


USCA4 Arpsal 349 L9%0230Détument SES Biter Bere7/21° Bdge Po? 96 PagelD #: 14560 
Don Blankenship - April 29, 2021 


2 
Deposition of DON BLANKENSHIP, held remotely, 


Via videoconference at: 


VIA VIDEOCONFERENCE 


Pursuant to agreement, before Giselle 
Mitchell-Margerum, Registered Professional Reporter, 
Certified Reporting Instructor, Licensed Court Reporter 
(TN), Certified Court Reporter (GA), Certified Court 
Reporter (WA), Certified Shorthand Reporter (OR), and 


Notary Public (Washington, D.C.). 
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PROCEEDINGS 
THE VIDEOGRAPHER: All right. 

Good morning. We are now on the record. 
My name is Rick Christian. I'm the 
videographer retained by Lexitas. 

Today's date is April 29th 2021, 
and the video time is 9:18 a.m. Eastern. 
This deposition is in the matter of Don 
Blankenship v. Fox News Network LLC, et 
al. The deponent is Don Blankenship. 

Counsel will be noted on the 
stenographic record. 

The court reporter is 
Giselle Mitchell, and will now swear in 
the witness. 

DON BLANKENSHIP 
Having been duly sworn testified as follows: 
MR. REGAN: Giselle, do we need 

to take appearances of counsel and 
everyone who's on? 


THE COURT REPORTER: I can't 


see who's speaking. 


MR. SIMPKINS: Jeff Simpkins; 


Simpkins Law. 
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U.S. Senate. 

Q. So, the Upper Big Branch tragedy 
impacted your interest in getting employment 
er your ability to obtain employment? 

MR. SIMPKINS: Objection as to 
form. 
I don't think the tragedy had much 


impact. The reporting on the tragedy had a 


lot of impact. 
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BY MR. SHOOK: 


Q. Okay. And you said you thought you 


had it beat because you were ahead in the 


polls, at some point in your election. Right? 


MR. SIMPKINS: Objection as to 
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probably summer of 2014. 


And to gave coal miners" lives, 
which I think that if they watch it and look 
at the recommendations, it will save lives. 

QO. What is Number 23 Inc.? 
A. It isa just my son's dirt track 
racing team, that they raced in a couple of 


series and one of the series is called the 


world of outlaws and one Lucas racing or 


something like that. 


0. What is your role with Number 23 


Inc.7 


MR. SIMPKINS: Objection as to 
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feel, themselves, that they should not impact 
shareholder value by associating with people 
that are under attack from the media or the 


Government. 


Who is Chris Cline? Or who was 
Chris Cline? 
Bie He wae both a friend of mine and a 


business associate. He ran Cline Resources. 


You might have seen the publicity, July, I 
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question I asked. The question I asked -- 


MR. REGAN: Let's take a moment 
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long as it takes. You go right ahead and 
talk all night if you want. 


MR. FUZESI: Sounds good. 


BY MR. FUZESI: 


Q. Let me ask, Mr. Blankenship, are you 


confident that if you had won the primary, you 


would have gone on to win the General 
Election? 

A. I'm confident that I would have 
atarted of f maybe 10 pointa down, aa opposed 
to the 70 that I was probably down when I 


atarted thia one. 
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For example, you know, I think 
Donald Trump Junior has two misdemeanors. I'm 
not sure. But, you know, people with 
misdemeanors are in the millions, and they 
usually don't make that the headline story. 

Q. But, Sir, you recognize, at least, 
that it was going to be a challenge that you 
had to overcome, during your campaign, that 
you had been convicted of a crime. Right? 

MR. SIMPKINS: Objection as to 


form. 


messages, I was more concerned, and 
questioning whether I could pull it off or 
not. 

Because I knew from the beginning as 
you've said, that it was a challenge, and that 
it would be a major upset. 

O. And the time of those text messages, 


that is March 2018. Correct? 
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I'm not in favor of blocking them, 
unless they are using profanity, or something. 
Because I'd rather respond to them. So it's 
responsible that I did that, or said that. 

QO. All right. And you say: 

"Still a lot of hate out there, 
despite our efforts to communicate the truth." 
Do you see that? 

Yea. 


And you said that on March 15th 


When you say "your lies?" 


Your cliente, in general. I don't 


mean yours. But your clients and others. 
Q. You are referring -- 
A. I don't recall what the famous 


eaying is, but it's -- it's hard to refute 
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Say that there were many times, over the 


course of your campaign, that you were highly 
critical of members of your campaign staff? 
MR. SIMPKINS: Objection as to 
form. 
A. Yeah. I'm sure that I would have 
been critical. I'm critical of a lot of 


So, yeah. It wouldn't surprise me. 
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MR. SIMPKINS: Same objection. 

A. And including the lies of your 
clients. 

Q. You agree with me that you expressed 
criticism and frustration about the 
performance of your campaign staff. Correct? 

A. Yes. And I think you agree with me 
that your clients should not be defaming 
Senate candidates in the election cycle. 

QO. Sir, I couldn't agree -- I couldn't 
disagree more with your claims in this 
lawsuit. 

I'm simply asking you questions 
as part of this discovery process. 


MR. SIMPKINS: I thought you 


were first agreeing. 


THE WITNESS: You couldn't 
disagree more with my claims in this 
lawauit? So you think that -- 

MR. SIMPKINS: First, he 
agreed. 

BY MR. FUZESI: 


right. Let's -- let's keep 
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REPORTER'S CERTIFICATE 


I, GISELLE MITCHELL-MARGERUM, the undersigned, 
a Registered Professional Reporter, Certified 
Reporting Instructor, Licensed Court Reporter, and 
Certified Court Reporter, do hereby certify: 


That the witness, DON BLANKENSHIP, before 
examination was remotely duly sworn to testify to 
the truth, the whole truth, and nothing but the 
truth. 


That the foregoing deposition was taken 
remotely stenographically by me on Thursday, April 
25, 2021, and thereafter was transcribed by me, and 
that the deposition is a full, true, and complete 
transcript of the testimony, including questions 
and answers, and objections, motions and exceptions 
made by counsel . 


That reading and signing was not requested; 
and that I am neither attorney nor counsel for, nor 


related to or employed by, any of the parties to 
the action in which this deposition was taken; and 
that I have no interest, financial or otherwise, in 
this case. 


IN WITNESS WHEREOF, I have hereunto set 
my hand this 4th day of May 2021. 


sm ) 
A 


GISELLE MITCHELL-MARGERUM, RPR, CRI, CCR, LCR, CSR 
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I. INTRODUCTION 

The First Amendment requires that Plaintiff Don Blankenship’s case be dismissed in the 
absence of clear and convincing evidence to support his claims. After months of discovery, 
Blankenship’s Opposition to Defendant MSNBC’s Motion for Summary Judgment (““Opposition,” 
ECF No. 911) fails to present any evidence that would support allowing this case to proceed to 
trial, let alone clear and convincing evidence. MSNBC has presented three independent reasons 
for dismissal. Any one of them, standing alone, establishes that this case should be dismissed. 

First, Blankenship cannot point to any evidence that the speakers of the challenged 
statements actually knew their statements were false when they were made or had a “high degree 
of awareness”—1.e., subjective doubts—about their truth. To the contrary, the undisputed 
evidence—including communications contemporaneous with the challenged statements—shows 
that the speakers did not act with actual malice. Lacking such evidence, Blankenship instead 
mischaracterizes the law, makes unfounded claims that MSNBC’s witnesses lack credibility, and 
constructs a chain of inferences unrelated to the challenged statements. 

Second, Blankenship fails to present clear and convincing evidence of material falsity. 
Unlike the motion to dismiss stage, Blankenship cannot rest on his pleadings. He must demonstrate 
that the gist or sting of “convicted felon” was materially different from the literal truth. The 
undisputed evidence establishes that the “gist” of the word “felon” simply conveys a serious crime. 
Blankenship’s Opposition asks this Court to ignore the evidence, emphasize a distinction of legal 
terminology in a way that no other court has done in a defamation case, and find that Blankenship’s 
crime of conspiracy to violate mine safety laws, at a mine that exploded killing 29 people, was not 
serious. Such a finding would defy not only the findings of the sentencing judge and undisputed 


evidence about the community’s view of Blankenship’s crime, but also the statements of 
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Blankenship and his own lawyers about the nature and perception of his offense. 

Finally, the undisputed evidence shows that Blankenship cannot prove causation or 
damages, which are crucial elements of his claims. He provides only speculative assertions and 
cannot overcome the law that his damages cannot just be presumed. For this additional reason, 
summary judgment is proper in MSNBC’s favor on all of Blankenship’s claims. 

Il. ARGUMENT 

A. Blankenship Has No Clear and Convincing Evidence of Actual Malice. 

The author of MSNBC’s challenged statements, Chris Hayes,' clearly testified that he 
“strive[s] to be truthful,” and that he believed Blankenship “had been, in fact, convicted of a 
felony.” (Deposition of Chris Hayes (“Hayes Dep.”), excerpts attached as Exhibit 1, 45:17-46:15; 
117:13-16.) MSNBC has also produced irrebuttable, contemporaneous evidence establishing that 
Hayes believed the two challenged statements were true when they were made on April 23, 2018 
and May 9, 2018. First, MSNBC has produced an audio recording (and presented a transcript) of 
Hayes and his producer on April 23, 2018, preparing for the first A// In show at issue, which 
establishes that Hayes believed Blankenship had been convicted of a felony when he called him a 
“convicted felon” later that evening on April 23. (Ud. at 66:22-72:10.) MSNBC has also produced 
an email sent from Hayes on May 10, 2018 (a day after the May 9 broadcast), where Hayes makes 
clear that he did not learn that Blankenship was convicted of a misdemeanor until “after the show.” 
(Id. at 66:22-72:10 and Hayes Dep. Ex. 8.) Faced with this evidence, Blankenship has failed to 


present any clear and convincing evidence of actual malice and resorts to misstating the law. 


' MSNBC established that Joy Reid did not act with actual malice. (ECF No. 883 at p. 14.) The Opposition mentions 
Reid in passing, but does not offer anything to rebut MSNBC’s entitlement to summary judgment on his claims related 
her. He has thus waived any claim or argument with respect to Reid’s statement. Byndon v. Pugh, 350 F.Supp.3d 495, 
503 (N.D. W.Va. 2018) (finding claims plaintiff failed to address in response to summary judgment to be waived). 
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1. Blankenship Misstates His Burden of Proving Actual Malice. 

Blankenship’s exegesis of defamation case law is inaccurate. He notes that “[c]redibility 
determinations . . . are jury functions, not those of a judge,” yet he repeatedly asks the Court to 
weigh Hayes’ credibility and determine it was “undermined.” (ECF No. 911 at p. 11 (citing 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986)); id. at pp. 9, 16.) This is precisely what 
the U.S. Supreme Court has said is not sufficient in opposing summary judgment in a defamation 
action. A plaintiff cannot “defeat a defendant’s properly supported motion for summary judgment 
ina... libel case ... by merely asserting that the jury might, and legally could, disbelieve the 
defendant’s denial . . . of legal malice.” Anderson, 477 U.S. at 256. Yet that is all Blankenship 
offers here: disbelief of Hayes’ declaration—under oath—that he had no reason to doubt the 
accuracy of the challenged statements at the time they were made. (Hayes Dep. 109:15-23 (“[A]t 
the time that we wrote the script and we . . . referred to him as a felon, I did think he had been 
convicted of a felony.’’); see also ECF No. 882-5 at {[ 8.) 

Blankenship’s other proffered authorities fare no better. Rather than directly address his 
burden to prove knowledge of a statement’s falsity, Blankenship attempts to mitigate this “very 
difficult standard,” Fitzgerald vy. Penthouse Int’l, Ltd., 691 F.2d 666, 670 (4th Cir. 1982), by 
selectively quoting case law or divorcing it from context. For instance, Blankenship cites 
Hutchinson v. Proxmire, 443 U.S. 111, 120, n.9 (1979) for the proposition that the actual malice 
standard does not lend itself to summary judgment because it implicates the defendant’s mental 
state. (ECF No. 911 at p. 11.) But that is not accurate. Anderson clarified that Hutchinson’s 
footnote “was simply an acknowledgment of [the Court’s] general reluctance ‘to grant special 
procedural protections to defendants in libel and defamation actions in addition to the 
constitutional protections.’” Anderson, 477 U.S. at 256, n.7 (quoting Calder v. Jones, 465 U.S. 


783, 790-791 (1984)). The Court later affirmed that proof of actual malice is readily susceptible 
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to summary judgment. Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 685 
(1989) (“The question whether the evidence in the record in a defamation case is sufficient to 
support a finding of actual malice is a question of law.’’). As set forth in MSNBC’s initial motion 
and discussed below, the evidence here cannot support a finding of actual malice by clear and 
convincing evidence, so summary judgment is proper.” 

Likewise, Blankenship’s admonition of “caution” as to granting summary judgment on 
actual malice in National Life Ins. Co. v. Phillips Publishing, Inc. is belied by the actual holdings 
of that case. There, the court held, “Defendants’ arguments that Plaintiff cannot demonstrate that 
Defendants acted with malice, are appropriate for Court review,” that malice was an “‘appropriate 
question[] of law for the Court’s consideration,” and that plaintiffs allegations of lack of research 
into the story plus the failure to publish a correction were legally insufficient to meet the Supreme 
Court’s standard and survive summary judgment. Nat’l Life Ins. Co. v. Phillips Pub., Inc., 793 
F.Supp. 627, 632-33 (D. Md. 1992) (emphasis added). 

The same is true of many of Blankenship’s other proffered authorities. See, e.g., Henry v. 
Nat’l Ass’n of Air Traffic Specialists, Inc., 836 F.Supp. 1204, 1211 (D. Md. 1993) (“[I]f the 
plaintiffs in this case cannot produce ‘clear and convincing evidence’ of actual malice . . . this 
Court will grant defendants’ summary judgment motion.”) (holding that none of statements at issue 
were made with actual malice). Others are inapplicable to or readily distinguishable from the 
present case. See, e.g., Denny v. Seaboard Lacquer, Inc., 487 F.2d 485 (4th Cir. 1973) (wrongful 
death action arising under Alabama law and citing antitrust precedent in analysis of “wanton or 


willful misconduct” under state law); Tharp v. Media Gen., Inc., 987 F.Supp.2d 673, 681 (D.S.C. 


Blankenship effectively provides no response to MSNBC’s demonstration of the absence of evidence of an intent to 
injure Blankenship, which is required by Syl. Pt. 1, Sprouse v. Clay Commce’n, Inc., 211 S.E.2d 674, 679 (W. Va. 
1975). (ECF No. 911 at pp. 18-19.) Blankenship offers no more than his own bare conclusions that contradict 
Sprouse’ s requirement and no binding or apposite authority to support his views. (See id.) 


1028 


USCA4 Apesle 16128. 00238°: G8cument Gs": PREPOS £4/21 Bade 6 UF 28 PagelD #: 15637 


2013) (private figure case in which New York Times actual malice standard was held “inapplicable” 
and South Carolina state law applied); Tomblin v. WCHS-TV8, 434 F.App’x 205, 211 (4th Cir. 
2011) (proof that defendant decided to air story despite having information it was false at the time 


of the broadcast was sufficient to survive summary judgment). Unlike Tomblin, the 


contemporaneous evidence—the recording of Hayes and his May 10 email to a viewer—show that 
Hayes believed that Blankenship was convicted of a felony at the time he made the statements on 
All In. (Hayes Dep. 66:22-72:10; Hayes Dep. Ex. 8.) Blankenship’s obligation to present clear and 
convincing evidence of actual malice is not diminished by any of the law cited in his brief. 


2s Blankenship’s Unsupported Doubt About Hayes’ Credibility Is Not 
Sufficient to Create a Dispute of Fact and Survive Summary Judgment. 


Blankenship urges the Court to deny summary judgment based solely upon unsupported 
conclusions that Hayes’ credibility is at stake. But the demanding standard of constitutional malice 
cannot be met by ginning up an unsupported “general controversy surrounding [the author’s] 
credibility.” See McFarlane v. Sheridan Square Press, Inc., 91 F.3d 1501, 1515 (D.D.C. 1996) 
(affirming summary judgment based on lack of actual malice). The law requires Blankenship to 
produce clear and convincing evidence that Hayes knew his statements were false when he made 
them, or that he had a “high degree of awareness of probable falsity” of the statement or entertained 
“serious doubts” about its truth. Harte-Hanks, 491 U.S. at 667 (alteration and internal quotation 
marks omitted). Despite Hayes’ clear testimony that he believed that Blankenship “had been, in 
fact, convicted of a felony,” Blankenship asks this Court to hold a trial on Hayes’ credibility. 
(Hayes Dep. at 45:17-46:15; 117:13-16.) The Opposition baldly posits that Hayes’ straightforward 
statements are “so farfetched that they must be presented to a jury to weigh his credibility.” (ECF 
No. 911 at p. 16.) But that is not the type of concrete evidence the law requires. Anderson, 477 


U.S. at 256 (plaintiff cannot defeat summary judgment “by merely asserting that the jury might, 
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and legally could, disbelieve the defendant’s denial . . . of legal malice”). Cf, Pritt v. Republican 
Nat. Committee, 557 S.E. 2d 853, 860-61 (W.Va. 2001) (finding triable issue where there was a 
repeated and “ongoing factual dispute’’). 

This is not a case where a reporter “fabricated” a story by the “production of .. . 
imagination,” or “based wholly on an unverified anonymous telephone call.” See St. Amant v. 
Thompson, 390 U.S. 727, 732 (1968) (hypothesizing that an inference of actual malice could exist 
in these extreme circumstances). Here, there is no factual dispute—just Blankenship’s unsupported 
refusal to accept Hayes’ testimony. Nor is this case analogous to Fitzgerald, 691 F.2d at 670-71 
(finding triable issue of fact where Penthouse relied on a single source despite obvious reasons to 
doubt it). Here, the undisputed testimony establishes that when Hayes made the challenged 
statements—the same statements made about Blankenship by dozens of other news outlets during 
Blankenship’s Senate run—he believed them to be true. (ECF No. 882-5, Hayes Decl., {{f| 8-9; 
Hayes Dep. at 90:25-92:8; 104:8-24; 109:15-110:4.) 

The pre-show, “back-office recording,” during which Hayes had no reason to be anything 
other than candid with his segment producer, Brian Montopoli, is irrefutable evidence that just 
hours before the show, Hayes believed Blankenship had been convicted of a felony. (Hayes Dep. 
66:22-72:10 (in the recording, Hayes states: “that is like convicted felon. .. Don Blankenship. . . 
aman who was found, uh, you know, to have criminally violated the law in the mine that he owned 
that killed, you know, all those miners.’’).) Blankenship argues that Montopoli’s reference to 
Blankenship (who had been a guest on All Jn four years earlier (id. at 125:5-15)) as an “old buddy” 
during the conversation is somehow evidence of a high degree of awareness that Blankenship was 
convicted of a misdemeanor, not a felony. It is not. Even if one adopts Blankenship’s 


3 Blankenship chose not to depose Montopoli and has no evidence that Montopoli had a high degree of awareness that 
Blankenship was not a felon. 
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characterization of their tone as contemptuous, that is not evidence of actual malice. Masson v. 
New Yorker Magazine, Inc., 501 U.S. 496, 510 (1991) (“Actual malice . . . should not be confused 
with the concept of malice as an evil intent or a motive arising from spite or ill will.’”). 

Blankenship’s attempt to mischaracterize Hayes’ response to the viewer email he received 
on May 10, 2018, likewise does not support a finding of actual malice. (ECF No. 911 at p. 17.) 
The email—sent a day after the final broadcast at issue and at a time when Hayes had no reason to 
be anything but honest—expressly confirms that Hayes did not realize until “after the show,” that 
Blankenship had been convicted of a misdemeanor. (Hayes Dep. Ex. 8.) Contrary to Blankenship’ s 
contention, the fact that Hayes learned this information after the show does not “contradict” his 
testimony that there is no formal post-show review process because one can “catch” a misstatement 
after the fact without a formalized process. (Hayes Dep. at 38:18-25.) Finally, the Court has already 
held that MSNBC and Hayes were not obligated to do anything with that later-acquired knowledge. 
Blankenship v. Napolitano, 451 F.Supp.3d 596, 619 (S.D. W.Va. 2020) (“Actual malice cannot be 
inferred from a failure to retract or correct a statement once the publisher learns that the statement 
is false.”). Blankenship’s attempt to gin up an unsupported credibility controversy is not sufficient 
to survive summary judgment as a matter of law. 


3. Blankenship Cannot Circumvent the Actual Malice Standard by 
Distorting Hayes’ Testimony. 


Blankenship’s Opposition also relies on selective quotations and many adverbs in an effort 
to make it seem like Hayes prevaricated. (ECF No. 911 at pp. 9, 15-16.) But Hayes’ testimony 
was clear, unequivocal, and consistent. Hayes said that at the time he made the challenged 
statements, “I thought that [Blankenship] had been convicted of a felony.” (Hayes Dep. at 104:17- 
18.) Hayes explained: “I knew he had done a year in federal prison, and I just thought that meant 


he had been convicted of a felony.” (/d. at 104:22-24; see also id. at 109:15-110:4.) 
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Blankenship argues that Hayes “refused to flatly agree that accuracy is a fundamental 
principal of journalism. . . .” (ECF No. 911 at p. 8.) But this misrepresents the testimony, which 


actually stated: 


Q. Do you agree that accuracy is a fundamental principle of journalism? 

A. Yeah, I agree accuracy is fundamental— a fundamental principle of journalism, sure. 
Q. And do you believe that accuracy is required of you as a matter of MSNBC policy? 
A. AS a -- yes, as a goal to strive towards, absolutely. 


(Hayes Dep. at 51:14-23 (objection omitted).) This response is not evasive. And while Blankenship 
tries to make something of Hayes’ acknowledgment that his description of Blankenship as a 
convicted felon was imprecise, the actual testimony was straightforward: 
Q. And did you accurately report the fact of Mr. Blankenship's conviction when you 
said he was a “convicted felon,” in your May 9th broadcast? 
A. I think we were imprecise in that. I think that at the time I believed he had been 
convicted of a felony, and I think the statement was imprecise. 
(Id. at 120:2-9.) Blankenship’s argument that Hayes’ “dubious views of ‘accuracy’ could easily 
prompt a jury to doubt his veracity” (ECF No. 911 at p. 2) does not comport with the testimony. 
Second, Blankenship argues that “Hayes views of ‘fairness’ significantly undermine his 
credibility” because he offered a “‘startling response” that the concept of fairness is subjective. (Id. 
at p. 9.) Blankenship further represents that Hayes “vigorously disagreed that he must be fair to 
Mr. Blankenship because the concept of fairness is ‘radically subjective.’” (/d. at p. 2.) This is also 
false. Hayes actually testified as follows: 
Q. Do you believe you have any obligation to be fair to Mr. Blankenship? 
A. I believe we have an obligation to be fair to everyone. But, again, as I said before, 
the understanding of what is fair tends to be fairly radically subjective. 
(Hayes Dep. at 80:23-81:4 (objection omitted).) Hayes clearly testified that he believed MSNBC 


does have an obligation to be fair to everyone (including Blankenship), and qualified that fairness 


is subjective in the context of an opinion show such as All In. (Id. at 45:3-48:6.) This is not startling; 
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frankly, it is obvious. Hayes did not “vigorously disagree” that he must be fair to Blankenship. It 
is Blankenship’s misrepresentation of Hayes’ testimony that is startling. 

In short, Hayes’ testimony does not give rise to a credibility question, and certainly does 
not get Blankenship past the daunting actual malice standard. Rather, where the “the record 
contains substantial evidence” that the speaker “actually believed” his statement, summary 
judgment is proper. Hatfill v. N.Y. Times Company, 532 F.3d 312, 324-25 (4th Cir. 2008). Hayes 
testified that he believed Blankenship was convicted of a felony because he spent a year in jail: “T 
knew he had done a year in federal prison and I just thought that meant he had been convicted of 
a felony” and “honestly, those terms pale in comparison to just saying, ‘He did a year in prison,’ . 
. . was trying to accurately convey the seriousness of the crime... .” (Hayes Dep. at 105:4-11.) 

Blankenship’s reliance on communications years or months before the challenged 
statements fails as well. Hayes’ interview of Blankenship in 2014, before he was even indicted for 
the crime at issue, is irrelevant. (ECF No. 911 at p. 6.) Blankenship does not—and cannot—claim 
the discussion of his documentary during that interview has anything to do with correctly 
describing his later criminal conviction. The April 2016 email from a producer to Hayes likewise 
provides no evidence of actual malice. (Deposition of Denis Horgan (“Horgan Dep.”), cited 
excerpts attached hereto as Exhibit 2, at Ex. 3 thereto.) The email does not mention the nature of 
Blankenship’s conviction and merely references his sentence. So, too, for Joy Reid’s January 9, 
2018 broadcast of All In. (Deposition of Joy Reid (“Reid Dep.’’), cited excerpts attached hereto as 
Exhibit 3, at Ex. 2 thereto.) That broadcast referenced Blankenship’s criminal conviction, but it 
never discussed the nature of his conviction or said it was a misdemeanor. (/d.; ECF No. 911 at p. 
7.) In any case, that show—which Hayes did not even host—is not proof of Hayes’ subjective 


knowledge in April-May 2018. 
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As set forth in MSNBC’s opening Memorandum (ECF No. 883 at p. 17), it is true that, in 
2015, Hayes learned Blankenship was convicted of a misdemeanor. (ECF No. 911 at p. 14.) But 
that was three years and 500 All In shows before Hayes referred to Blankenship as a “convicted 
felon” in a show discussing his Senate campaign. It is not at all incredulous—as Blankenship 
posits—that Hayes would forget this brief and inconsequential exchange after several years, and 
“{t]he mere presence of news stories in a newspaper’s files . . . that contradicts an allegedly 
defamatory statement .. . is insufficient to establish actual malice.” Jackson v. Hartig, 645 S.E.2d 
303, 309 (Va. 2007). Blankenship’s attempt to create a controversy about Hayes’ credibility” based 
on this three-year-old communication is not enough to survive summary judgment, particularly 
where contemporaneous communications directly contradict a finding of actual malice. See 
McFarlane, 91 F.3d at 1509. 

Blankenship’s reliance on two headlines displayed during a November 29, 2017 All In 
segment is not clear and convincing evidence of actual malice either. The November 29 broadcast 
merely used the articles as sources for graphics of their headlines: “Former Massey Energy CEO 
Don Blankenship to Run for Senate” and “West Virginia King of Coal is Guilty.” (Horgan Dep. at 
38:9-41:24 and Ex. 4.) The headlines do not explain Blankenship’s conviction and the segment 
did not discuss whether Blankenship was convicted of a felony or misdemeanor. Moreover, there 
is no evidence Hayes read either article; Hayes was never asked about it during his deposition. 
Even if Hayes had read the articles in 2017, five months before the challenged statements aired, 
that would not be enough. Blankenship, 451 F.Supp.3d at 619 (“[K]knowledge based on previous 
articles or reporting do not alone support a plausible inference of actual malice.”’). 

4. MSNBC’s Policies Do Not Create a Dispute of Fact. 
MSNBC’s internal policies also do not advance Blankenship’s burden of proving actual 


malice by clear and convincing evidence. Blankenship refers to the policy’s foreword, which states 
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that MSNBC “stands for accuracy, fairness, independence, and integrity.” (Deposition of Marian 
Porges (“Porges Dep.”), cited excerpts attached as Exhibit 4, at Ex. 1, p. 5.) This aspirational 
principle does not mean that any inaccuracy would “violate” MSNBC’s policies. As MSNBC’s 
corporate representative, Marian Porges, testified, accuracy and fairness are goals MSNBC strives 
to achieve. (Porges Dep. at 25:17-18; 26:10-13.) Further, Hayes did not violate MSNBC’s policies. 
Porges testified that Hayes’ use of the term “felon” for Blankenship, while technically imprecise, 
did not violate any policy. (Porges Dep. at 51:9-21; see also Hayes Dep. at 92:3-8.) Finally, even 
if Hayes had violated an MSNBC policy—which he did not—that would not be enough because 
“a public figure plaintiff must prove more than an extreme departure from professional standards” 
to survive summary judgment. Harte-Hanks, 491 U.S. at 665 (emphasis added). Blankenship has 
no evidence of any departure from professional standards, let alone more than an extreme one. 
5. The All In Staff Communications Are Also Irrelevant. 

Blankenship’s reliance on internal communications among All Jn staff also fails. (ECF No. 
911 at pp. 17-18.) As noted above, Hayes’ December 2015 email that referred to Blankenship’s 
misdemeanor conviction and predated Blankenship being sent to prison for a year, does not create 
a triable issue of fact as to Hayes’ knowledge in April or May 2018. Nor can the April 2016 email 
about Blankenship’s jail sentence. See Reuber v. Food Chem. News, Inc., 925 F.2d 703, 718 (4th 
Cir. 1991) (holding a failure to analyze inconsistencies in document is not evidence of actual 
malice). Moreover, the responses of A// In staff members to these emails are irrelevant. Whether 
staff members read the underlying New York Times article or knew of Blankenship’s misdemeanor 
conviction in 2015 does not prove Hayes’ knowledge in 2018. New York Times Co. v. Sullivan, 
376 U.S. 254, 287 (1964). 

Blankenship relies on Zerangue, but that case actually supports summary judgment in 


MSNBC’s favor. (ECF No. 911 at p. 17 (citing Zerangue v. TSP Newspapers, Inc., 814 F.2d 1066 
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(Sth Cir. 1987).) In Zerangue, the court held that plaintiff failed to establish actual malice as to an 
article that incorrectly reported about crimes for which plaintiff had not been convicted or even 
indicted, even though the reporter failed to investigate and may have been negligent in relying on 
his own memory. /d. at 1071. The court allowed plaintiff's claim to proceed only as to a second 
article that contained the same false statement and was published within 30 days after the defendant 
published and retracted the first article. Contemporaneous evidence showed the editors and author 
of the second story had reason to doubt it when it was written: the editors “knew of the... 
retraction” and the author likely attended a meeting about the retraction and reviewed the 
newspaper’s files containing the retracted shortly before writing the second article. Jd. at 1072. 
Here, Hayes’ statements were not broadcast after MSNBC had retracted a previous incorrect 
statement, and Blankenship relies on emails from years—not weeks—before Hayes’ challenged 
statements. Further, as discussed above at page 6, the contemporaneous evidence—the Montopoli 
recording and Hayes’ email response to a viewer—demonstrate the absence, not the presence, of 
actual malice. This case falls squarely under the principle that “[t]he Constitution provides the 
press with a shield whereby it may be wrong when commenting on acts of a public figure, as long 
as it is not intentionally or recklessly so.” Carr v. Forbes, Inc., 259 F.3d 273, 283 (4th Cir. 2001). 
B. Blankenship Has Failed to Meet His Burden of Establishing Material Falsity. 
Blankenship concedes that it is his burden to prove material falsity by clear and convincing 
evidence. Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 775-76 (1986); Hinerman v. 
Daily Gazette Co., Inc., 423 S.E.2d 560, 571-72 (W. Va. 1992). Yet Blankenship’s opposition 
presents no evidence—let alone clear and convincing evidence—to carry that burden. 
Blankenship’s argument that he has established material falsity rests entirely upon the 
Court’s prior decision at the motion to dismiss stage, which was made without the benefit of 


discovery and when the Court was required to accept all of Blankenship’s allegations as true. On 
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summary judgment, Blankenship “may not rest upon the mere allegations or denials of his 
pleading, but . . . must set forth specific facts showing that there is a genuine issue for trial.” 
Anderson, 477 U.S. at 248 (citation omitted). 

When analyzing material falsity, the law requires the Court to determine, based on the 
evidence in this case, whether “the gist” or “sting” of MSNBC’s description of Blankenship as a 
“convicted felon” was more harmful than the literal truth. Masson, 501 U.S. at 517; Syl. Pt. 4, 
Suriano v. Gaughan, 480 S.E.2d 548 (1996); Brokers Choice of America, Inc. v. NBCUniversal, 
Inc., 861 F.3d 1081, 1108-1130 (10th Cir. 2017) (affirming dismissal for lack of material falsity 
of an investigative report about an insurance seminar after analyzing the recording of the actual 
seminar) (noting the court’s analysis “requires examination of the published statements in context, 
not in isolation’”).* 

Blankenship urges the Court to ignore the evidence and simply reaffirm its prior reasoning 
that “society at large views a ‘felon’ far differently than a person who committed an offense 
resulting in a misdemeanor conviction.” Blankenship, 451 F.Supp.3d at 618. MSNBC has 
presented evidence establishing that a reasonable reader would view the gist of MSNBC’s 
statements to be the same as the literal truth. The evidence presented by MSNBC includes the 
perceptions of the authors of the challenged statements, Blankenship’s sentencing judge, 


Blankenship’s criminal lawyers, the prospective jurors at his trial, the community in general, and 


4 Tn Zerangue, a case upon which Blankenship relies, the Fifth Circuit collected cases where defendants “reported the 
substance of the criminal proceedings, but erred in the use of legal terminology,” and prevailed on substantial truth. 
814 F.2d at 1073-74. The Fifth Circuit distinguished those cases from the facts in Zerangue because in Zerangue, the 
defendant newspaper’s error was “more than the difference between a misdemeanor and a felony.” Jd. at 1073 
(emphasis added). This case is just like all the cases cited in Zerangue that were dismissed on substantial truth: Hayes 
correctly reported the substance of Blankenship’s criminal proceedings by referring to him as, e.g., “the former coal 
company executive who was released from prison last year after serving a year for mine safety violations connected 
to an explosion that killed 29 people,” (Hayes Dep. at 87:2-6 and Ex. 6 thereto), and merely erred in legal terminology 
by using the word “felon.” 
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Blankenship himself. (ECF No. 883 at pp. 19-23.) With no explanation, Blankenship discounts all 
this evidence as irrelevant. 

As the undisputed evidence makes clear, Blankenship is not a_ run-of-the-mill 
misdemeanant. He was convicted of conspiracy to violate mine safety standards at a mine that 
exploded killing 29 people. (Apr. 29 Dep. 319:21-24.)° His trial was “broadly understood in the 
community” to concern “the UBB disaster and the deaths in it,” and was “seen as the equivalent 
of a murder or manslaughter trial.” (Apr. 30 Dep. 219:13-221:18.) He served a year in prison for 
this crime—yjust one day less than the time required to be designated a felony. (Apr. 29 Dep. at 
331:1-8.) This is the literal truth within which the Court must analyze the gist or sting of MSNBC’s 
reference to Blankenship as a “convicted felon.” 

Blankenship cites this Court’s finding: “/w/hile most persons would be unable to give a 
precise legal definition of the terms “misdemeanor” or “felony,’ we have no doubt that the 
prevailing view would be that a misdemeanor is a minor offense and a felony is a serious crime.” 
(ECF No. 911 at p. 20) (emphasis added). This only further supports MSNBC’s position. The 
“sting” of referring to Blankenship as a “convicted felon” merely conveys something that is true— 
Blankenship was convicted of a serious offense. Blankenship even admits that his conviction of 
conspiracy to violate mine safety laws “sounds horrible.” (Apr. 29 Dep. 340:17-21; ECF No. 911 
at p. 24.) He claims this testimony “proves nothing,” but if Blankenship thinks his crime sounds 
horrible, it stands to reason that the average reader would agree with him. 

Blankenship also asks the Court to dismiss the words of his lawyers who sought to change 


the venue of his criminal trial because the public perceived it to be a murder case (ECF No. 911 at 


> Cited excerpts from Blankenship’s April 29 and April 30, 2021 deposition in this case are attached hereto as Exhibits 
5 and 6, respectively (““Apr. 29 Dep.” and “Apr. 30 Dep.”). Cited excerpts from Mr. Blankenship’s deposition in 
Blankenship v. McLaughlin, E.D. Va. No. 1:20-cv-00429 (filed Apr. 17, 2020) are attached hereto as Exhibit 7. 
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p. 24); and he urges the Court to disregard the statements made by the sentencing judge who 
repeatedly stressed the “seriousness of the offense.” (Apr. 29 Dep. 338:1-19.) Blankenship argues 
this is all irrelevant because he “‘was not convicted of a felony.” (ECF No. 911 at p. 24.) But the 
law requires a review of the sting of the challenged statement—it does not place legal terminology 
above all else and impose absolute liability for failure to state the literal truth. See Brokers Choice 
of America, 861 F.3d at 1113-1130. 

The evidence also establishes that the authors of MSNBC’s challenged statements believed 
the gist of the words “convicted felon” to be no worse than the literal truth. Joy Reid testified: “T 
think to the layperson hearing “convicted criminal” or “ex-convict” or “convicted felon,” I think 
they convey the same thing.” (Reid Dep. at 60:16-19.) Similarly, Chris Hayes testified: “I knew 
he had done a year in federal prison and I just thought that meant he had been convicted of a 
felony” and “honestly, those terms pale in comparison to just saying, “He did a year in prison,’ . . 
. I was trying to accurately convey the seriousness of the crime. . . .” (Hayes Dep. at 105:4-11.) 

In short, the undisputed evidence establishes that the “gist” of the word “felon” simply 
conveys a serious crime.° Faced with this evidence, Blankenship is essentially asking the Court to 
find that his crime of conspiracy to violate mine safety laws, at a mine that exploded killing 29 
people, was not serious. Any such ruling would defy not just common sense, but the undisputed 
evidence of how Blankenship’s crime was perceived by the authors of the challenged statements, 
Blankenship’s lawyers, people in the community, the sentencing judge and Blankenship himself. 

Blankenship also argues that material falsity is a question that should be submitted to a 
jury. But, when “underlying facts as to the gist or sting are undisputed, substantial truth may be 
determined as a matter of law.” Brokers Choice of America, 861 F.3d at 1113-1130. In fact, courts 


® The dictionary definition of “felon” is also consistent with the sting of Blankenship’s crime. See, e.g., Webster’s 
New World College Dictionary (5th ed. 2014) (defining “felon” as “a person guilty of a major crime’). 
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routinely dismiss defamation claims where the plaintiff fails to establish material falsity. Hatfill v. 
New York Times Co., 488 F.Supp.2d 522, 533-534 (E.D. Va. 2007) (“Plaintiff cannot carry his 
burden of proving material falsity of any of these statements as a matter of law.”), aff'd, 532 F.3d 
312 (4th Cir. 2008); Ballengee v. CBS Broadcasting, Inc., 331 F.Supp.3d 533, 547 (S.D. W. Va. 
2018) (finding, based on the undisputed evidence, that the broadcast statement would not have a 
different effect on the mind of the reader); Hagler v. WSAZ NewsChannel 3, No. 3:19-cv-45, 2020 
WL 1613430, *5-6 (S.D. W. Va. Jan. 15, 2020) (“Plaintiff fails to establish falsity as a matter of 
law....”). 

Blankenship selectively quotes Bustos v. A & E Television Networks, 646 F.3d 762, 767 
(10th Cir. 2011) (Gorsuch, J.): “Unsurprisingly, deciding the materiality of a falsehood often 
requires a jury.” Blankenship omits the next line: “But like nearly any other element of a tort this 
one is amenable to resolution at summary judgment... .” Id. (emphasis added). In fact, Bustos 
affirmed the dismissal of defamation claims because the plaintiff failed to prove material falsity: 

We don’t doubt that the public thinks worse of Aryan Brotherhood prison gang 

members than standard-issue prisoners. But that only means A & E’s statement. . . 

that Mr. Bustos is a member of the Aryan Brotherhood—is defamatory or hurtful 

to his public reputation. We must still compare A & E’s statement against the truth 

of the matter. And on that score the facts reveal that, while Mr. Bustos isn’t formally 

a member of the Brotherhood, he surely did affiliate with the organization. 
Id. (emphasis in original). The Bustos decision stands for the exact opposite proposition that 
Blankenship asserts. The court found, as a matter of law, that while the words “member of the 
Aryan Brotherhood” generally might carry a gist that was more damaging than the literal truth, the 
gist was the same when taking into consideration the history and context of the plaintiff in that 


case. The Court should do the same here. Blankenship has failed to meet his burden of establishing 


material falsity with clear and convincing evidence and his claims should be dismissed. 
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C. Blankenship Cannot Prove Causation or Actual Damages as a Matter of Law. 

Blankenship’s Memorandum failed to proffer any evidence that he suffered any actual 
harm that was caused by MSNBC. MSNBC’s motion for summary judgment established, based 
on Blankenship’s own admissions, that Blankenship has no evidence that anyone thinks less of 
him as a result of MSNBC’s statements, or that he lost any business opportunities due to MSNBC’s 
statements. (ECF No. 883 at p. 23 (citing Plaintiff's Second Am. Resp. to MSNBC Interrog., at 
pp. 2 and 4-5, Nos. 6 and 12).) The Motion further established that Blankenship was retired when 
the challenged statements were made and did not seek employment either before or after the 
challenged statements. (See, e.g., Apr. 29 Dep. 154:13-155:24; 156:10-21.) 

Blankenship responds that West Virginia permits the recovery of nominal damages if a 
plaintiff proves false light invasion of privacy. (ECF No. 911 at p. 27.) He thus concedes that, even 
if he could establish actual malice and material falsity—which he cannot—his recovery would be 
limited to nominal damages on only his false light claim. Further, Blankenship cannot rest on a 
bare assertion of nominal damages, which he did not plead in his complaint, to maintain his claims 
here. See Foodbuy, LLC v. Gregory Packaging, Inc., 987 F.3d 102, 116 (4th Cir. 2021) (holding 
that failure to plead entitlement to nominal damages waives them and that “boilerplate” request 
for “other and further relief’ does not preserve them) (citations and internal quotations omitted). 

Blankenship claims he can prove damages “through his own testimony.” (ECF No. 911 at 
p. 27.) Any such testimony would contradict his sworn interrogatory answers and is not a viable 
counter to summary judgment. It also misrepresents the record: Blankenship testified that 
companies would not hire him as a board member or executive officer before any of the statements 
at issue due to his tarnished reputation from the UBB disaster and that he did not seriously seek 
employment from 2010 (the UBB disaster and his retirement) through 2015 (his conviction) and 


until 2018 (the Senate campaign). (Apr. 29 Dep. 154:13-155:24; 156:10-21.) 
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Further, despite failing to identify any person who thinks less of him or any lost business 
opportunity, Blankenship asks the Court to believe that MSNBC’s statements rendered ineffective 
his pre-election expenditure of funds (presumably intended to rehabilitate his reputation after the 
UBB disaster). (ECF No. 911 at p. 28.) This bare assertion is not enough under Rule 56. For the 
same reason, his reliance on his expert’s report falls short. (/d.) The report is merely a series of 
calculations based on Blankenship’s beliefs about job opportunities he could have sought; it offers 
nothing about the validity of those alleged losses or a tangible basis for the calculations. 
Blankenship’s expert also provided no opinion about causation, let alone MSNBC’s alleged role 
in Blankenship’s supposed losses. (ECF No. 911-8.) 

In response to the well-established rule that election losses are not recoverable (ECF No. 
883 at pp. 24-25), Blankenship cites only an Ohio case that permitted damages following an 
election loss to proceed to a jury. (ECF No. 911 at p. 28 (citing Robb v. Lincoln Publ’g (Ohio), 
Inc., 683 N.E.2d 823, 841 (Ohio 1996).) But in Robb, the plaintiff offered evidence that he would 
have won the election but for the alleged defamation. Robb, 683 N.E.2d at 841. Blankenship offers 
no such evidence here—he has no evidence he would have won the primary, let alone the general 
election. He publicly blamed former President Trump—not MSNBC—for his loss. (Apr. 30 Dep. 
68:3-69:5.) Also, unlike the Robb plaintiff, Blankenship also has not pled or offered evidence of 
special damages stemming from his loss, such as a salary or other benefits. Robb, 683 N.E.2d at 
841. 

Blankenship’s arguments that he can recover emotional distress and presumed damages 
also fail. Blankenship cannot recover for emotional distress when he has no evidence of 
reputational harm. Little Rock Newspapers, Inc. v. Dodrill, 660 S.W.2d 933, 935 (Ark. 1983) (“An 


action for defamation has always required this concept of reputational injury and recovery for 
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mental suffering alone has not been allowed.” (citing 53 C.J.S. Libel and Slander, § 243). Even 
on the merits, the testimony he offers in support of his alleged emotional distress does not provide 
the support he seeks. (See, e.g., Apr. 29 Dep. 156:10-21 (“I think it’s fair to say that the . . . the 
false reporting and the FBI activity and public statements all had an impact on my desire or 
likelihood of successfully seeking employment, so there were a lot of factors over that, I guess, 
about an eight-year period .. . .”) (emphasis added); id. at 170:4-11.) 

As for presumed damages, Blankenship baldly disputes the weight of the case law cited in 
MSNBC’s brief, but fails to refute the core proposition that he cannot recover presumed damages 
as a public figure. (ECF No. 911 at p. 29.) The authority compiled in Riggs merely notes that 
presumed damages are generally permitted in cases that do not involve matters of public concern. 
MacDonald v. Riggs, 166 P.3d 12, 18, n.20 (Alaska 2007). 

Blankenship also fails to rebut that: (1) in cases involving “an issue of public . . . concern” 
the “common law presumptions” of malice or that “the plaintiff suffered general damages do not 
apply,” Erickson v. Jones St. Publishers, LLC, 629 S.E.2d 653, 665 (S.C. 2006) and (2) the law 
does “not permit presumed damages in [public figure] defamation cases and that [p]laintiff must 
prove actual damages,” Cobb v. Time Inc., No. 3:94—0836 1999 WL 1027044, *1 (M.D. Tenn. 
Feb. 17, 1999). Blankenship is not entitled to presumed damages. 

His reference to Milan v. Long misses the mark because that case, besides involving a 
clearly private figure, predated the higher constitutional and state law requirements for public 
figures and says nothing about a public figure’s ability to recover presumed damages. Milan v. 
Long, 88 S.E. 618 (1916). However, Milan’s general pronouncement of a high bar for special 
damages in any defamation case remains valid. /d. at the Syllabus (“Special damages cannot be 


recovered in such case without an allegation and proof of loss or damages as a consequence of the 
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publication.”). Blankenship’s other authorities are similarly inapposite. Hancock v. Mitchell, 
decided more than a century ago, axiomatically affirmed a public official’s ability to recover 
presumed damages for defamatory statements accusing one of “improper conduct in his office,” 
“incompetence to discharge” official duties, or “incapacity in his trade or profession,” none of 
which MSNBC’s statements did here. Syl., Hancock v. Mitchell, 98 S.E. 65 (W. Va. 1919); see 
also Kinney v. Daniels, 574 F.Supp. 542, 545-47 (S.D.W. Va. 1983) (granting summary judgment 
to defendants in private-figure case involving substantially true accusations about propriety of 
doctor’s medical treatment). 

Finally, Blankenship spends a paragraph arguing that he need not prove causation because 
“apportionment” is a jury issue. But these are separate concepts. Causation is an element of his 
claims. Crump, 320 S.E.2d at 74 (holding that injury must “result” from allegedly defamatory 
statement); Rohrbaugh, 572 S.E.2d at 888 (false light). Blankenship cannot tie MSNBC’s 
statements to any compensable loss he allegedly suffered. The Court should not excuse this 
element of his claim simply because he has alleged “it is difficult to quantify the precise harm 
caused by MSNBC because multiple others”—dozens, according to his suit—“perpetrated the 
same defamation.” (ECF No. 911 at p. 30.) His mere belief that others will not hire him due to all 
the defendants’ challenged statements is insufficient. (McLaughlin Dep. 269:25-270:11.) 
Blankenship simply has no evidence that MSNBC’s challenged statements caused him any specific 
actual harm. For this additional reason, all of his claims against MSNBC should be dismissed. 
Wl. CONCLUSION 

For these three independent reasons, each of which is sufficient ground for dismissal, the 


Court should grant MSNBC summary judgment on all of Blankenship’s claims. 
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Respectfully submitted, 


/s/ Kevin T. Shook /s/ Jared M. Tully 
Kevin T. Shook (OH #0073718) Jared M. Tully (WV Bar No. 9444) 
(pro hac vice) Alex J. Zurbuch (WV Bar No. 12838) 
Frost Brown Todd LLC Frost Brown Todd LLC 
10 West Broad Street, Suite 2300 500 Virginia Street East, Suite 1100 
Columbus, OH 43215 Charleston, WV 25301 
kshook @ fbtlaw.com jtully @fbtlaw.com 
(614) 464-1211 Phone azurbuch @fbtlaw.com 
(614) 464-1737 Fax (304) 345-0111 Phone 


(304) 345-0115 Fax 


Ryan W. Goellner (OH #0093631) 
(pro hac vice) 

Frost Brown Todd LLC 

3300 Great American Tower 

301 E. Fourth Street 

Cincinnati, OH 45202 
rgoellner @ fbtlaw.com 

(513) 651-6800 Phone 

(513) 651-6981 Fax 


Attorneys for MSNBC Cable, LLC 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA 


AT CHARLESTON 
DON BLANKENSHIP, 
Plaintiff, | Civil Action No. 2:19-cv-000236 
V; | Judge John T. Copenhaver, Jr. 
HONORABLE ANDREW NAPOLITANO, | 
(RET.), et al. 
Defendants. 


CERTIFICATE OF SERVICE 
I, Jared M. Tully, do hereby certify that I have served the Defendant MSNBC Cable, 
LLC’s Reply in Support of Its Motion for Summary Judgment upon counsel for each party by 


electronic mail, this 14th day of June, 2021. 


/s/ Jared M. Tully 
Jared M. Tully (WV Bar No. 9444) 


0141761.0718633 4821-4153-6237v14 
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In the Matter Of: 


Blankenship vs 


Fox News Network LOC 


CHRISTOPHER LOFFREDO HAYES 
March 02, 202] 
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SOUTHERN DISTRICT OF WEST VIRGINIA 
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& 2:15-cv-00236 
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at al., 5 
7 5 
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1 REMOTE VIDEOCONFERENCE DEPOSITION OF . 
2 CHRISTOPHER LOFFREDO HAYES, produced as a witness at 
3 the instance of the Plaintiff, and ramotely duly 

q sworn by agreement of all counsel, was taken in the 
5 above-styled and numbered cause on March 2, 20271, 
6 from 10:02 a.m. ta 1:15 p.m., before Karen L. D. 

7 Schoeve, RDR, CRR, reported remotely by computerized 
| machine shorthand, pursuant to the Federal Rules of 
| Civil Procedure and the provisions stated on the 

10 record or attached hereto. 

11 This deposition is being conducted 

12 remotely in accordance with the current Emergency 

13 Order regarding the COVID-19 State of Disaster of 

14 the World. 

145 

16 REPORTER'S NOTE: Please be advised that an 

17 UNCERTIFIED ROUGH DRAFT version of this transcript 
18 exists. If you are in possession of said rough 

L195 draft, please replace it immediately with this 

20 CERTIFIED FINAL TRANSCRIPT. 

21 Please note that the quality of a Zoom 

22 Videoconference and transmission of data and 

23 overspeaking causes audio distertion which disrupts 
24 thea process of preparing a videoconference 

25 transcript. 

www.LexilasLegal.com/Preamier Lexitas 888-267-1200 
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1 APPEARANCES 
2 
3 ee 
4 ALL PARTIES APPEARED REMOTELY 
§ WITH LEGALVIEW VIA 200M 
6 Te CR PRLAR LOPE E LER ARREREER ECE CARER RE EOE COLE OE Oo | 
| FOR THE PLAINTIFF: 
B JEREMY GRAY, ESQUIRE 
SAAM TARALOO, ESQUIRE 
i] EARLY SULLIVAN WRIGHT GIZER & McRAE LLP 
6420 Wilshire Boulevard, 1l7th Floor 
10 Los Angeles, California 90048 
DR: 323.501.4674 (Mr. Gray) 
1i BD: 323.301.4664 (Mr. Takaloo) 
T: 323.301.4660 
12 Fi 323.301.4676 
4Jqray@earlysullivan.com 
13 stakaloo@earlysullivan.com 
14 ~and= 
is JEPFPREY &. SIMPRKINS, ESQUIRE 
SIMPRKINS LAW OFFICE, PLLC 
16 102 West 2nd Avenue 
Williamson, West Virginia 25661 
17 T: 302.235.2735 
simpkins lawofficeagmail. com 
18 
19 FOR DEFENDANT NBCUNIVERSAL MEDIA, LLC: 
20 ERIK BIERBAUER, ESQUIRE 
NBCUNIVERSAL MEDIA, LLC 
21 | 30 Rockefeller Plaza 
New York City, New York 1OLL2 
22 | D: 212.664.4167 
T: 212.664.4444 
23 erik. bierbauer@nbcuni.com 
“Admitted Pro Hac Vica- 
#4 | 
25 | 
www.LexitasLegal.com/Premier  Lexilas 888-267-1200 
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1 APPEARANCE § (Continued) 
2 
3 FOR DEFENDANT FOX NEWS NETWORK, LLC: 
4 SILVIA OSTROWER, ESQUIRE 
HUNTON ANDREWS BRURTH LLP 
5 200 Park Avenue 
New York, Mew York 10166 
4 Ds 217,.309,12704 
T: 212.309.1000 
7 Fi 212.309.1100 
soatrowerfhuntonak, com 
| 
FoR DEFENDANT HSHEC CABLE, LLC: 
a 
JARED M, TULLY, ESQUIRE 
10 FROST BROWM TODD LLC 
United Bank Building 
11 500 Virginia Street East, Suite 1100 
D: 304.348.2404 
i2 T: 904.345.0111 
EF: 304.345.0115 
i3 jtullye@tbtlaw.com 
14 -and— 
15 KEVIN SHOOK, ESQUIRE 
FROST BROWH TODD LLC 
16 One Columbus Center 
10 West Broad Street, Suite 23900 
17 Columbus, Ohio 43215 
BD: 614.559. 7214 
18 T: 614.464.1211 
F: 614.464.1737 
145 kshook@fbtlaw.com 
20 
FOR DEFENDANT AMERICAN BROADCASTING COMPANIES: 
él 
CAESAR KALINOWSKI, IV, ESOUIRE 
a2 DAVIS WRIGHT TREMAINE, LLP 
970 Fifth Avenue, Suite 3300 
23 Seattle, Washington 98104 
D: 206.757.8232 
| T: 206.622.3150 
F: 206.757.7700 
25 caesarkalinowskifdwt.com 
www.LexitasLegal.com/Premler Lexilas 888-267-1200 
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1 APPEARANCE § (€ontinued) 
2 
a FOR DEFENDANT CABLE WEWS NETWORK, INC., | 
and WE COMPANY 
4 | 
HELINDA JOHNSON, ESQUIRE 
5 WILLTAMS & CONNOLLY LLP 
725 Twelfth Street, Northwest 
6 Washington, D.c. 20005 
BD: 202.434.5181 
7 T: 202.434.5000 
F: 202.434.5029 
a mk j ohnaonbwe. com 
9 
ALSO PRESEWT: | 
10 
Gail Gove, Tnh-house Counsel 
11 HSNBC Cable LLC 
12 Adam Balenciaga, Videographer 
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13 
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15 
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1? Realtime Systems Administrator 
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MR. BIERBAUER: Objection to form. 

A. I don't think there's a definitive answer 
for that. I know you've asked me this -- I don't 
know the definitive answer because it has not been 
tested. 

Q. {BY MR. GRAY) As the host with your name 
on the show, do you have ultimate responsibility for 
the content of the show? 

MR. BIERBAUBER: Objection to form. 

A. I think your question implies there's a 
reputational responsibility that is inescapable, and 
I would agree with that. 

Qo. (BY MR. GRAY) Let's start with today. 
I'll ask the question about the current operation of 


the show, and then we can move back and find out 


whether your answer would change for the time period 


April/May of 2018. 

Do you have any after-action process 
with the show, meaning is there any -- does anyone 
Watch the show and then develop some review of what 
happened? Is there any process in any way, shape, 
or form like that for the show? 

A. There's no formal after-action process. 
oO. How about an informal one? 


A, Not really. Obviously, everyone watches 
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1 | A. Yes. I recall in -- in meetings on this 
Z topic, I would often bring it up. 
QO. It's your understanding that in your role 
4 as the, quote/unquote, "host" of the show that you 
re have, that you are permitted to express opinions? 
6 A. Correct. 
7 G. Does the fact that you're allowed to 
B express opinions, in your mind, in any way diminish 
| your obligation to be accurate in your reporting? 
10 MR. BIERBAUER: Objection to form. 
11 A. I would say that accuracy is important and 
1? also that, in the context of an opinion show, there 
13 | are certain kinds of rhetorical flourishes, methods 
14 and modes of communication that are going to be 
15 distinct from what's on, say, the nightly news, and 
16 that that's okay. 
17 o. {BY MR. GRAY) So does that mean you can 
18 report things inaccurately? 
13 A. No. 
20 MR. BIERBAUER: Objection to form. 


21 MR. GRAY) Does it mean that you can 


aa MR. BIERBAUER: Objection to 
24 Lying is bad. 


25 MR. GRAY) Does the fact that you're 
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i allowed to express opinions diminish your obligation 

Z to be fair in your reporting? 

3 MR. BIERBAUER: Objection to form. 

4 A. It == I would say that fairness is a 

5 radically subjective metric, and so the conception 

6 of what that would mean is gonna vary depending on 

7 all sorts of circumstances. We always strive to be 

& fair. 

3 a. {BY MR. GRAY) Does the fact that you're 
10 allowed to express opinions permit you to broadcast 
ll falsehoods? 

12 MR. BIERBAUER: Objection to form, 

13 A. "Permit" I don't think is a -- a sort of a 
14 germane characterization here. We strive to be 

15 | truthful. 

16 oO. {BY MR. GRAY) Well, I'm gonna -- I'm 

17 | gonna push back on that, because I think it is. 

18 Your -- my understanding, and correct 
149 me if I'm wrong, is that your view is that because 
20 YOU Can @xpress opinions, you have some greater 

ree leeway. And ['m trying to put parameters around 

22 that. 

23 So my question is: Does the Fact that 
24 you're allowed to express opinions in any way permit 


25 you to broadcast something that's false? 
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MR. BIERBAUER: Objection to form. 

A. We are -- whatever work we're doing 
on-air, whether opinion or news, we strive to be 
truthful and fair to the extent possible. 

C. {BY MR. GRAY) So is the answer to my 
question that the fact that you're allowed to 
express opinions, it doesn't limit your obligation 
to be -- to not be false -- 

MR. BIERBAUER: Objection to form. 

Oo. (BY MR. GRAY) -- is that a fair 
statement? 

A. We strive to be truthful in all of our 
broadcasts. 


Qo. I'm not asking what you strive to, sir. 


I'm asking you -- I'm trying to understand what you 


mean when you discuss the fact that you have greater 
leeway because you're allowed to express opinions. 

And my question is: Do you understand 
that because -- let me ask the question again. 

Is it -- is it your view that because 
your show allows you to express opinions, that that 
somehow modifies or limits your obligation to tell 
the truth? 

MR. BIERBAUER: Objection te form. 


No, it's not my understanding. 
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1 Q. (BY MR. GRAY) I'm sorry, what was the -- 
2 "no"? 
3 


I didn't hear what you said after 


A. No, that's not my understanding, that it 
modifies or limits. 


MR. GRAY: We've been going for about 


oo | m wm 


an hour. Why don't we take 10 minutes. 

9 THE WITNESS: Okay. 
10 THE VIDEOGRAPHER: Time is 11:01 a.m. 
ll We are going off the video record. 
12 {A recess was taken from 11:01 a.m. to 
13 11:13 a.m.) 

14 THE VIDEOGRAPHER: Time is 11:13 a.m. 
15 | We are now back on the video record, 
16 MR. BIERBAUER: As we just discussed 
17 during the break, I am going to ask that this 
18 deposition be designated confidential under the 
19 Court's protective order. I note that the document 
20 marked as Exhibit 2 was designated as confidential 
21 under the protective order. 
22 MR. GRAY: No objection. 

23 QO. (BY MR. GRAY} I want to go back to the 

24 discussions that you said you had about the Policies 


25 and Guidelines. 
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not the staff of your "All In" show attended 


these -- one or more of these training sessions? 

A. Staff did attend, yes. 

Q. Other than whatever training sessions that 
you've attended regarding the policies and 
procedures set forth in Exhibit 2, prior to joining 
MSNBC, have you ever received any coursework on 
journalistic ethics? 

A. I have not. 

Oo. Any training at any of the other prior 
publications that you worked with or for prior to 
MSNBC on the topic of journalistic ethics? 

A. Not that I can recall. 

Qo. Do you agree that accuracy is a 
fundamental principle of journalism? 

MR. BIERBAUER: Objection to form. 

A. Yeah, I agree accuracy is fundamental -=- a 
fundamental principle of journalism, sure. 

0. (BY MR. GRAY) And do you believe that 
accuracy is required of you as a matter of MSNBC 
policy? 

A. AS 4 -- Yes, 45 4 goal to strive towards, 
absolutely. 

o. De you agree that fairness is a 


Fundamental principle of journalism? 
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1 e-mail coverage and the Podesta -- and the 

2 hacked e-mails. 

3 AMY CHOZICK: Right. 

4 CHRIS HAYES: What kind of -=- in 

5 retrospect, what do you think about the way 

6 the -- the hacked e-mails are playing out? 

7 (End of video clip.) 

a THE VIDEOGRAPHER: Do we have the time 
5 the clip ended? 

10 MR. GRAY: Yeah. Saam, can you let us 
11 know where it ended? 

i MR. TARALOO: Yes. It ended at 38 
13 minutes. 
14 MR. GRAY: I'm sorry, say that again. 
15 MR. TAKALOO: 38 minutes. 

16 MR. BIERBAUER: Just for the record, 
17 that is not the complete segment. 
1Lé MR. GRAY: That's correct. 

19 Q. (BY MR. GRAY} So that was Broadcast on 
70 your television show? 

21 A. t was. 

a2 0, Okay. All right. &6 now I want to play 
23 an audio clip. 

24 MR. GRAY: Saam, can you play the 

25 audio clip. 
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i (Deposition Exhibit 5 marked for 

F identification.) 

3 (Audio clip playing:) 

4 BRIAN MONTOPOLI: The next block -- 

5 and Diane's gonna come in shortly, I think. 

6 But my suggestion is we bump in with our old 

7 buddy Don Blankenship's ad. 

a "We need to arrest Hillary -- we don't 
a need to investigate our president. We need to 
10 arrest Hillary. Lock her up.” 

11 CHRIS HAYES: Holy fucking shit, Dude. 
12 BRIAN MONTOPOLI: Yeah. 

13 CHRIS HAYES: This is -- that is, 

14 like, convicted felon -- 
1 BRIAN MONTOPOLI: Yeah. 

16 CHRIS HAYES: -- Don Blankenship —-- 

17 BRIAN MONTOPOLI: Yeah. 

18 CHRIS HAYES: -- the man who was 

19 found, you know, to have criminally violated 
20 the law in the mine that he owned that killed, 
21 you know, all these miners. 
22 BRIAN MONTOPOLI: Yeah. 
23 CHRIS HAYES: But, like, you know, the 
24 AP says this is a theme. Like -- 


25 BRIAN MONTOPOLI: Yeah. 
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1 CHRIS HAYES: -- having, you know, . 
2 the -- 
a BRIAN MONTOPOLI: Yeah. There's two 
4 sort of themes. There's the theme of sort of 
5 echoing Trump. 
6 CHRIS HAYES: Right. 
7 BRIAN MONTOPOLI: But, of course, part 
8 of acholng Trump == 
] CHRIS HAYES: Yeah, right. 
id BRIAN MONTOPOLI: -- is going after 
il Hillary. 
12 And, you know, maybe we don't get into 
13 the -- sort of the tax == do we want to say in 
14 the intro, Like, "Tax cuts were supposed to be 
15 the message, but Republicans are increasingly 
16 learning that, like, that's not working, 30 
17 inatead they're targeting Hillary" -- 
18 CHRIS HAYES: I think that <= 
15 BRIAN MONTOPOLI: -- of that just 
20 | comes out in the conversation? 
21 CHRIS HAYES: No, I think -- no. 
22 Because that's not really the -- what the 
23 conversation with Chozick's going to -- really 
24 going to. be. 
25 BRIAN MONTOPOLI: Okay. 
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CHRIS HAYES: You know what I mean? 

BRIAN MONTOPOLI: Okay. 

CHRIS HAYES: Se I think that's 
worth -- 

BRIAN MONTOPOLI: Okay. 

CHRIS HAYES: -- showing that. And I 
think you can still do this very short. 
Just -- you know. 

BRIAN MONTOPOLI: Okay. Yeah. That 
sounds good. 

{End of audio clip.) 


Oo. (BY MR. GRAY) So, Mr. Hayes, that was an 


audio clip that your lawyer supplied to us. De you 


know the circumstances under which that recording 
Was made? 

A. 50 my understanding -- I don't have any 
Special insight to it. My understanding is that it 
is a recording from Brian Montopoli, who is the 
other voice you hear on that, who was the seqment 
producer for the segment that featured Amy Chozick 
that you just showed us. 

QO. And this was a recording of the two of you 
Speaking? The other voice was yours? 

A. Yeas. 


So the two voices we heard were Brian and 
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1 
2 - Correct. 
2 O. And this was a recording of a conversation 


4 that took place before the April 23rd, 2018, show 
2 aired? 
6 A. That's my understanding, yes. 
7 a. And do you have any doubt as to the 
a accuracy of that recording? 
9 A. I have no reason to doubt the accuracy of 
10 that recording. 
Li ¢. And do you know where that was recorded? 
12 | Meaning was that -- 
i3 A. I have no idea. I honestly -- I 
14 presume -- presumably in my office, but I just 
15 couldn't tell you. 
16 o. I'm sorry, that was -=- that was a bad 
17 question. 
18 On what -- on what medium was that 
18 recorded? 
20 A. Oh, I -- 
Zl MAR. BIERBAUER: Objection to form. 
ne A. That, I don't know. My segment producers 
a3 use different tools to record meetings sometimes, 50 
24 I -- I don't know. 


25 oO. {BY MR. GRAY) So is it a practice in the 
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1 Production of the “All In" television shows for 
2 | certain conversations to be recorded? 
3 MR. BIERBAUER: Objection to form. 
4 A. Sometimes, yes, to help producers 
5 transcribe my words as, you know, dictated in the 
6 meeting. 
7 oO. {BY MR. GRAY) Typically, do people record 
8 things on their -- on their phones, or is there some 
5 other recording equipment that's used? 
10 MR. BIERBAUER: Objection; form. 
11 A. Yeah, I don't -- I don't really pay close 
12 attention to that. I know that sometimes people use 
13 phones. They may use other devices, too, 
14 oO. IBY HR. GRAY) Are these recordings for 


15 audio that will be used on the show or for 

16 generating scripts? 

17 A. No, this is completely confidential, you 
18 | know, internal editorial deliberation for -- for the 
13 generation of a script. 

20 Q. When was the first time you heard this 

#1 recording? 


22 A. At some point in the course of this 


zo litigation, fairly recently, when it was brought to 
24 my attention. 


25 GO, What was your reaction to hearing it? 
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1 MR. BIERBAUER: Objection to form. 

2 A. Mostly that I -- I couldn't believe 

3 that -- it's always weird to hear yourself in -- in 
A the process of working when removed from it as long 
5 as I have been. 

& Q. (BY MR. GRAY) Did you have any reaction 

7 to what you said about Mr. Blankenship? 

6 A. My reaction was that I called him a 

9 convicted felon in the conversation because I 
10 thought he was a convicted felon, clearly. 
11 0. What about your comment that he was 
1? "responsible for killing all those miners"? Is that 
13 something you believe then and now? 
14 A. I don"t think that's the specific way that 
15 it was articulated. 
16 {Audio clip played.) 
17 MB. GRAY: I'm sorry, what -- what 
18 happened just now? 
13 Saam, are you gonna -- can you play it 
20 | again so we can hear it again? 
21 MR. TAKALOO: (Complied.) 
22 (Audio clip played.) 
23 A. So I didn't say, “responsible." I said, 
24 "a man who was found to have criminally violated the 


25 law in the mine he owned that killed all those 
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misdemeanor conviction be set aside? 
MR. BIERBAUER: Objection to form. 
I don't recall. 

Just for my own awareness, that 

conviction has not been set aside or vacated, right? 
a. {BY MR. GRAY) It has not. 

Have you reported on it at all, the 
fact that -- the fact that Mr. Blankenship's 
misdemeanor conviction is -- there's been a 
recommendation that it be set aside, that that issue 
is currently before the First <= Fourth Circuit? Is 
anything -- have you reported on any of that? 

A. Again, I don't recall that we have. 

o. Given your prior statements about 
Mr. Blankenship, do you think that fairness would 
require that you do some reporting on those matters? 

MR. BIERBAUER: Objection to form. 

A. What prior statements do you mean? 
Qo. (BY MR. GRAY) The statements that he's a 
convicted felon, et cetera? 

MR. BIERBAUER: Objection to form. 

A. No, I don't. 


Q. (BY MR. GRAY) Do you believe you have any 


obligation to be fair to Mr. Blankenship? 


MR. BIERBAUER: Objection te form. 
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1 A. I believe we have an obligation to be fair 
2 fo everyone. But, again, as I said before, the 

3 understanding of what is fair tends to be fairly 

4 | radically subjective. 

5 0. {BY MR. GRAY) Do you believe you're 

6 | entitled to be less fair to Mr. Blankenship because 
7 he was an executive in the coal industry? 

P| MR. BIERBAUER: Objection to form. 

9 A. No. 

10 0. {BY MR. GRAY) Have you ever -- let's go 
1i back to before you were at MSNBC. 
12 During the time you were engaging in 
13 freelance writing and working for the various 


14 publications we've talked about, did you ever do any 
15 | reporting on the coal industry? 

16 A. I think the answer to that is I probably 
17 did but don't have specific recollections. But most 
18 likely, I did. 

193 a. Have you ever visited the coal country to 
20 report? 

21 A. I have, yes. 

22 0. Where have you gone? 

23 A. I have spent some time in Harlan County. 
aq I've been in other parts of -- I don"t recall 

25 specifically, but around Knoxville, Tennessee, and 
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1 | career of Don Blankenship, at least for now. 

Z He is, of course, the former coal company 

3 executive who was released from prison last 

4 year after serving a year for mine safety 

5 violations connected to an explosion that 

6 killed 29 people. He then ran for U.S. Senate 
7 and talked about "China people." 

& (Video clip played:) 

3 DON BLANKENSHIP: "This idea that 

10 calling somebody a ‘China person" -- I mean, 
li I'm an ‘American person.' I don't see this 

12 insinuation by the press that there's something 
13 racist about saying a ‘China person." Some 

14 people are "Korean persons,’ and some of them 
15 are ‘African pérsons.'" 

16 CHRIS HAYES: He also began referring 
it to Majority Leader of the Senate as "Cocaine 
18 Mitch,” making a bizarre connection to a report 
19 that a shipping vessel owned by Mitch 
20 McConnell's father-in-law was discovered to 
21 have drugs onboard in 2014. 
22 (Video clip played:) 
23 DON BLANKENSHIP: "One of my goals as 
24 U.S. Senator will be to ditch ‘Cocaine Mitch.' 


25 "I will beat Joe Manchin and ditch 
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silver lining. At midnight, just hours after 
he came in a distant third in the Republican 
Senate Primary, Don Blankenship's year-long 
probation came to an end. And he has plans. 
(Video clip played:} 
DON BLANKENSHIP: ", . . go on 
Vacation. You know, I'm off of probation 
tonight at midnight. I've not been able to go 
places I like to go for three years now. And 
['ll get my guns back in a day or two, so I'm 
gonna win either way tonight," 
{End of video clip.) 
OQ. (BY MR. GRAY) So First let me ask you, 
Mr. Hayes, is that an excerpt from your television 
Program that was broadcast on MSNBC on May 9th, 
2018? 
A. Yes, that is my understanding. 


Q. So I heard you say there that 


"Mr. Blankenship is the former coal company 


executive who was released from prison last year 
after serving a year for mine safety violations 
connected to an explosion that killed 29 people." 
Did you hear yourself say that? 
I did. 


And what's the basis for your statement 
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1 that his prison term was connected to the explosion? 
MH. BIERBAUER: Objection to form. 


A. I don't recall my -- the process by which 


Pn 


that script was written. My understanding is that 
the mine safety violations for which he was 
convicted and did a year in prison were in the mine 
7 that was the site of one of the worst, most deadly 
@ | mining accidents in generations, And I think 
] "connected" there seems like a perfectly defensible 
16 | word choice. 
il o. (BY MA. GRAY) Se you mean to say by the 
12 word "connected" that the safety violations were in 
13 some way responsible for the explosion? 
14 MR. BIERBAUER: Objection to form. 
15 A. Yeah, I didn't -- I didn't say 
16 "responsible." 
17 Qo. (BY MR. GRAY) I'm just asking what you 
18 mean by "connected." 
19 A, Connected in that he was -- if I'm not 
70 mistaken, I think it was convicted and did a year in 
21 federal prison for conspiracy to evade mine safety 
22 laws. Obviously, mining is a very regulated 
24 enterprise. Mine safety laws, I think, are quite 
24 important. And the site of the mine where he was 


25 convicted of trying to evade those laws is also the 
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place where the worst mining disaster in generations 
that killed 29 people happened. 

oO. So do you believe that this statement is 
an accurate description of what he was convicted of? 

MR. BIERBAUER: Objection to form. 

A. IT believe it's accurate, yes. Certainly 
at the beat of my understanding then and my -- best 
of my understanding now. 

Oo. {BY MR. GRAY) Has Mr. Blankenship ever 
been convicted of a felony? 

MR. BIBRBAUER: Objection. 

A. My understanding is that he was convicted 
of a serious crime for which he did a year in 
prison. 

oO. {BY MR. GRAY) Has Mr. Blankenship ever 
been convicted of a felony? 

A. {I -- [ actwally don't know the anawer to 
that as regards the -- I don't know his criminal 
record. As regards, I think, what is at issue here, 
my understanding subsequently, having reviewed it, 
is that he was convicted of a misdemeanor for which 
he was sentenced to a year in federal -- federal 
prison. 

i . You knew that in 2015, right? 


KR. BIERBAUER: Objection. 
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mine where the worst mining accident in generations 


happened, and 29 people lost their lives. 

2 (BY MR. GRAY) It's your understanding 
that Mr. Blankenship personally owned that mine? 

A. It's -- my understanding is it's a little 
complicated, but he was an executive there. I don't 
know the ownership structure specifically. 

Q. When you referred to Mr. Blankenship as a 
convicted felon, you understood that that would make 
him sound worse than just calling him a 
misdemeanant, right? 

MR. BIERBAUER: Objection to form. 

Ae No, I don't -- I don't know what I 
understood at the time. 

I mean, at the time it was my 
understanding when we put -- the time in question, 
of the shows you're referring to, I thought that he 
had been convicted of a felony. And I think that 
that view, which comes from me ex nihilo, out of 
nowhere, just -- I génerated in that audic 
conversation as -- as sort of evidence of that fact, 
was borne of the fact that he had -- I knew he had 
done a year in federal prison, and I just thought 
that meant he had been convicted of a felony. 


Oo. {BY MR. GRAY) But you knew that calling 


www.LexilasLegal.com/Premier  Lexilas 888-267-1200 


1073 


USCA4 Appeals2eo 160238 °Bdeument 9382: Fre? 6644/21 Bage28! dh¥6 PagelD #: 15682 


Confidential Christopher Loffredo Hayes - March 02, 2021 


105 

1 him a convicted felon would make him sound worse 

2 than just calling him a misdemeanant. 

3 MR. BIERBAUER: Objection to form. 

4 A. I think those terms -- honestly, those 

5 terms pale in comparison to just saying, "He did a 
6 | year in prison." To the extent "convicted felon" 

7 | was essentially a shorthand -- or a technically 

i) imprecise shorthand for that, I was trying to 

9 accurately convey the seriousness of the crime in 
10 the estimation of a jury that convicted him and a 
11 judge that sentenced hin. 
12 Q. (BY MR. GRAY} If you had been called a 
13 felon and you were not, would you be satisfied that 
14 | you'd been treated fairly? 
15 | MR. BIERBAUER: Objection to form. 
16 A. If I was -- if I had done a year in 

17 prison, yeah. 

16 Q. {BY MR. GRAY) At any time prior to the 
13 Filing of this lawsuit, did you recognize that you 
20 had called Mr. Blankenship a felon when he was not? 
21 MR. BIERBAUER: Objection to form. 
22 A. I think -- I have no direct recollection 
2a o£ this, but I think there's an e-mail indicating 
24 that == that a viewer had notified me to that 
25 technical distinction. 
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L Do you see that? 

Z A. I do see that, yep. 

3 0. And then you respond to that at the top of | 
4 | Exhibit 8. And can you read what you write? | 
5 A. I said, “yea! Caught that after the show, | 
6 | but you're right." 

7 Q. How did you catch that you had mistakenly 

B | called Mr. Blankenship a felon after the show? 

9 | A. I have -- 

10 MR. BIERBAUER: Objection to form. | 
11 A. I have honestly no idea. I have no —- 

12 literally no recollection of this entire exchange, 

13 which was, you know, close to three years ago. S50 I 

14 couldn't say. 

15 Q. (BY MR. GRAY) Do you believe that you 

i6 were being truthful when you gaid to Miss Schaffer 

17 that you caught that after the show? 

18 | A. Ido. And I think what it reflects there 

19 is that at the time that we wrote the script and we, 
20 | you know, broadcast those -- that show in which we 
zl referred to him as a felon, I did think he had been | 
22 | convicted of a felony. I mean, I == that is what -- 
22 | I was under the impression. 

24 I think that was colored by the fact 
25 | that If == that I knew that he did a year in prison. 
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So that's an acknowledgment of the fact that my 
state of mind then, a3, I think, also reflected in 
that video recording -- that audio recording you 
Played, was that he had been convicted of a felony. 

O. And you believe that you realized that 
before you received Miss Schaffer's e-mail, meaning 
that you had called Mr. Blankenship a felon when he 
Was Hot ? 

A Again, I don't know when I realized what. 
What I say there is that I caught that this <= I 
caught this technical imprecision at some point 
after the show. 

Q. And you believe that's true? 

MR. BIERBAUER: Objection to form. 

Ae I'm sorry. I didn"t understand the 
question. You believe that what I said there -- 

o. {BY MR. GRAY) WNever mind. I withdraw the 
question. 

Do you racall discussing with anyone 
the Eact that you had caught that you had called 
Mr. Blankenship a felon when he was not? 

MR. BIERBAUER: Objection to form. 

A. No. I have no -- I have no recollection 
either way, whether I did or did nok. 


a. (BY HR. GRAY) Have you or MSNRC ever 
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1 Q. (BY MR. GRAY) Your understanding is that 
2 someone can be acquitted of a felony and still be a 
3 felon? 
A. My understanding is that a person who does 
a full year -- if I'm not mistaken, 365 entire days 


in prison in 4 federal facility -- has been 


4 
5 
6 
7 adjudicated by a judge for doing something quite 
3 serious, and the seriousness of that, as commonly 

5 understood, equates to felony in -- in the common 

0 | understanding. 

Fi oO. People can serve 4 year in prison for a 

12 misdemeanor, true? 

13 A. Apparently. I literally have only learned 
14 of that in the case of Mr. Blankenship. 

15 Q. Whether or not -- but the question of 

16 whether or not he is convicted of a felony is a 

17 matter of fact that can be resolved, right? 

18 HR. BIERBAUER: Objection to form. 

14 A. Yes, whether he was con= -- the sentence, 

20 “He was convicted of a felony," yes, is a matter of 

al | fact. 

22 oO. (BY MR. GRAY) Right. That's something 

2d that you, as a reporter, can ascertain the answer 

24] to7 


24 ; Correct. My understanding is that I never 
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Q. (BY MR. GRAY) Mr. Hayes, you agree 
someone is either convicted of a felony or they are 
not? 

A. Someone is either convicted of -—- well, I 
mean, there's lots of other ways that a case can 
resolve, right? Charges could bea dropped; they 


could ba .. 


So, again, in the specific reference 


to Bon Blankenship, he was -- as the record 
reflects, he was acquitted of a felony and convicted 
of a misdemeanor. 

Q. Right. And that -- you —- 

A. I would say == let me -- let me also say I 
believed at the time that I referred to him as a 
convicted felon that he had been, in fact, convicted 
of a felony. 

MR. GRAY: I'll move the last part -- 
mave to strike the last part aa nonresponsive, 

ME. BIERBAUER: It was perfectly 
responsive, Jeremy. 

MR. GRAY: We'll resolve that later. 

Madame Court Reporter, can you read 
back the last answer for me. Last question and 
answer, please. 


THE COURT REPORTER: One moment, 
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120 

1 A. I don't, no. 

2 Q. And did you accurately report the fact of 
3 Mr. Blankenship's conviction when you said he was a 
4 "convicted felon," in your May 9th broadcast? 

5 MR. BIERBAUER: Objection to form. 

6 A. I think we were imprecise in that. I 

7 think that at the time I believed he had been 

8 convicted of a felony, and I think the statement was 
9 imprecise. 
10 Q. (BY MR. GRAY) Is it inaccurate? 
11 MR. BIERBAUER: Objection to form. 
12 Q. (BY MR. GRAY) Is the statement 
13 inaccurate? 

14 A. Again, I think it's -- no, it's ina gray 
15 area, honestly. 

16 QO. Well, the question of whether or not he 

17 was convicted of a felony we've established is -- 

18 A. TIT didn't say he was convicted of a -- 

19 or —-- a question of fact. 
20 Pe. I didn't say he was convicted of a felony. 
21 Q. I'm not saying you did. I'm just backing 
22 up to -- to make sure you and I are on the same 
23 page. 
24 You have agreed with me, I think, that 
25 whether or not someone is convicted of a felony is a 
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April 6th, 2016. 

Q. (BY MR. GRAY) Bo you have Exhibit 93 in 
front of you, sir? 

A. I de. 

Qo. I see in the "Subject" line a reference to 
"sur Old Friend Don Blankenship." 

Do you s@e@ that? 

A. I do. 

0. You understood that was meant 
sarcastically? 

MR. BIERBAUER: Objection. 

A. I don't know if sarcastically. I think it 
was a sort of playful reference to the fact that he 
had actually come to our studio and been interviewed 
in-studic. 

QO. (BY MR. GRAY) Well, you hold 


Hr. Blankenship in some disdain, do you not? 


MR. BIERBAUER: Objection. 


Ae I would disagree with that 
characterization. 
Q. (BY MR. GRAY) Well, what's your general 
opinion of the coal industry? 
MR. BIERBAUER: Objection. 
A. I don't know. I don’t really have a 


general opinion of the coal industry. 
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2 Subscribed and sworn toa on this the 7th 


Z day of March, 2021. 


6 . 
Karen L.D. Schoeve, RDR, CRR 
7 Realtime Systems Administrator 
NCRA Exp. Date: 09-30-21 
B | Lexitas Legal 
Firm Registration #736 
9 959 Old Eagle School Road, Suite 118 
Wayne, Pennsylvania 19087 
10 215-494-7650 


eo Job No. 2021-781298 
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From: Christopher Hayes 

Sent = Thu 6/10/2018 8:47 PM (GMT-04:00) 
To: “schatfer, Gla P* 

Ce ' 
Boe: 

Subject: Rec Blankenship felon 


yes! Caught that after the show, but you're rght. 


-¢ 


On Thu, May 10, 2018 at 8:45 PM, Schaffer, Gia ea ans ees 
wrote: 


First, | love your show. J watch you and Rachel every evening, | live m WY, I need it! 


You mentioned that Blankenship was a Felon on your Thing|/2 Segment, Unfortunately it was 
a misdemeanor 


Ge figure! 
Keep up the good work! 


Gia Schaffer 


This communication is for use by the intended recipient and contains information that may be 
privileged, confidential or copyrighted under applicable law. If you are not the intended 
recipient, you are hereby formally notified that any use, copying or distribution of this e-mail, in 
whole or in part, is strictly probibited. Please notify the sender by return e-mail and delete this 
e-mail from your system. Unless explicitly and conspicuously designated as "E-(Contract 
Intended”, this e-mail does not constitute a contract offer, a contract amendment, or an 
aceeptance of a contract offer. This e-mail does not constitute a consent to the use of sender's 
contact information for direct marketing purposes or for transfers of date to third partics. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 
DON BLANKENSHIP 
Plaintiff, 
vs. Case No.: 2:19-cv-00236 
FOX NEWS NETWORK LLC, et al., 


Defendants. 


** CONFIDENTIAL ** 
REMOTELY CONDUCTED 
VIDEOTAPED DEPOSITION OF DENIS HORGAN 


Friday, April 23, 2021 


Stenographically reported by: 

LOBRBIE L. MARCHANT, RMR, CRR, CCRE, CRC 
California CSR No. 10523 

Washington CSR No. 3318 

Oregon CSR No. 159-0458 

Texas CSR No. 11318 


Job No.: 2021-788039 
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1 APPEARANCES 
2 {All appearances remotely via Zoom) 


3 | Appearing as counsel on behalf of the Plaintiff: 


4 SIMPRINS LAW 
BY: JEFFREY 5. SIMPKINS, ESQ. 
5 102 E. ?nd Avenue 
Williamson, WV 25661 
6 (304) 235-2735 
Simpkinslawotficetgqmail.cam 
7 
Appearing as counsel on behalf of the Defendants: 
8 
FROST BROWN TODD, LLC 
9 BY: KEVIN T. SHOOK, ESQ. 
ALEX ZURBUCH, ESQ. 
10 One Columbus Center 
10 West Broad Street 
11 Columbus, OH 43215 
(614) 464-1211 
12 kshook@fbtlaw. com 
azurbuch@ftblaw. com 
13 
Also present: 
14 
Don Blankenship 
15 Erik Bierbaver, in-house counsel for MSNBC 
Gail Gove, in-house counsel for MSNBC 
16 Marie Schuetze, stenographic intern 
Mitch Reisbord, legal video specialist 
17 
18 ---900--- 
19 
20 
21 
22 
23 
24 
25 
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1 INDEX 
2 INDEX OF EXAMINATION 
3 EXAMINATION BY 


4 MR. SIMPRKINS 


5 ==-p00-+- 

6 INDEX OF EXHIBITS MARKED FOR IDENTIFICATION 

7 EXHIBIT DESCRIPTION 

3 Exhibit NBCUniversal News Group Policies 
and Guidelines, December 

) 2014(S}{TR:1}{P} 

10 Exhibit e-mail correspondence, dated 
12/3/2015, subject: RE: Shared 

11 from Twitter: Former Massey 
Energy CEO Guilty of Deadly Coal 

12 Mine Blast - NYTimes.com 

L3 Exhibit e-mail correspondence, dated 
4/6/2016, subject: our old 

14 friend Don Blankenship going to 
the cooler for a year 

15 

Exhibit Video/audio clip fram All In 

16 with Chris Hayes show 

17 Exhibit News article entitled "Former 
Massey Energy CEQ Don 

18 Blankenship to run for U.&. 
Senate" 

19 

Exhibit Article by Evan Osnos, dated 

20 12/3/2015 entitled "Don 
Blankenship, West Virginia's 

21 "King of Coal,' is Guilty" 


ad Exhibit Printout of tweet by Chris Hayes 


23 ---o00--= 
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prior to today's deposition? 
A. I reviewed it when it was presented as an 
exhibit. 
Q. Okay. And Exhibit No. 5 is an article from 
wehstv.com titled "Former Massey Energy CEO 
Don Blankenship to run for U.S. Senate." 
Do you see that? 
A. Yes. That's the headline. 
Q. And Chris Hayes referred to this article as 
"a source" during the telecaster segment; is that 
correct? 
A. Correct. 
MR. SHOOK: Objection. 
THE WITNESS: Sorry. 
BY MR. SIMPKINS: 


Q. Sorry. If you want to allow a brief moment 


| of pause before so Kevin Shook can get his 


objection, that would be fine, if you don't mind. 
MR. SIMPRINS: Soa, Kevin, do you have an 
objection? 
MR. SHOOK: Yeah. I objected. 
MR. SIMPKINS: Okay. 
BY MR. SIMPRKINS: 
Oo. The article was also used as a graphic 


during the seqment or telecast; correct? 
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vi 4 Correct. 

2 HR. SHOOK: Objection. 

3 THE WITNESS: We have a real delay here. 
4 

3 BY MR. SIMPKINS: 

6 Q. The article alludes to Don Blankenship's 


7 misdemeanor conviction in the third full paragraph 

B on page 2. 

| Do you see that? It starta: 
10 "Blankenship's misdemeanor conviction 
11 came after 24 days of testimony in 

12 connection with his involvement in the 

13 Upper Big Branch explosion that killed 29 
14 men in 2010." 

15 Do you see that? 

16 A. Not on page 2. I have -=- that's page 3. I 
17 see that on page 3. 

18 Q. Page 3 ends: 
195 "The AP contributed to the story." 
20 I'm talking about page 2 of Exhibit No. 5. 
zi The first page is a picture of Don Blankenship. 
22 A. This is my first page (witness showing page 
23 to camera). 
24 Oo. Where is Your second page? 


2a - This is my second page (witness showing 
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page to camera). 

O. Okay. Maybe it is your third page, but 
it's my second page. 

Fi. This is my third page (witness showing page 
to camera). 

Q. Do you see the paragraph -- 

A. This is the fourth page (witness showing 
page to camera}. 

oO. Okay. Bo you see the paragraph that 
states: 

"Blankenship's misdemeanor conviction 
came after 24 days of testimony"? 
Do you see that within the article? 

A. I see it on page 3, yes. 

oO. Okay. Is Exhibit No. 5 a true and accurate 
depiction of the wchstyv.com article used as a 
graphic during the telecast of All In with 
Chris Hayes? 

MA. SHOOK: Objection. 

Go ahead and answer if you know. 

THE WITNESS: I have no reason to believe 
that it's not. 


BY MR. SIMPRINS: 


oO. Okay. Do you know who chooses the graphics 


to be used during the telecast of All In with 
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1 Chris Hayes? 

2 A. Generally the segment producer will choose 
3 the graphics. 

4 oO. And who was the segment producer for 

5 this -—-— for the video segment, Exhibit No. 47 If 


6 you recall. 


7 A. I don't know. I don"t recall. 
i] Q. Okay. If you would, go to Exhibit No. 6. 
9 (Marked for identification purposes, 

10 Exhibit 6.) 

11 THE WITNESS: Okay. 

12 BY MR. SIMPKINS: 

13 Oo. Bo you have it in front of you? 

14 A. I do. 

15 oO. Now, Exhibit No. 6 is an article from The 


16 New Yorker titled “Don Blankenship, West Virginia's 


17 "King of Coal,* is Guilty." 


18 Do you see that? 
15 A. I doe. 
20 Q. Yeah. And Chris Hayes referred to this 


21 | article as a source during the segment or telecast; 


22 is that correct? 


23 MR. SHOOK: Objection. 
24 THE WITNESS: He did. 
25 fff 
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STENOGRAPHER'S CERTIFICATE 

I, LORRIE L. MARCHANT, Certified Shorthand 
Reporter, Certificate No. 10523, for the State of 
California, hereby certify that DENIS HORGAN was by 
me duly sworn/affirmed to testify to the truth, the 
whole truth and nothing but the truth in the 
within-entitled cause; that said deposition was 
taken at the time and place herein named; that the 
deposition is a true record of the witness's 
testimony as reported to the best of my ability by 
me, a duly certified shorthand reporter and a 
disinterested person, and was thereafter transcribed 
under my direction into typewriting by computer; 
that request [ X ] was [ ] was not made te read and 
correct said deposition. 

I further certify that I am not interested 
in the outcome of said action, nor connected with, 
nor related to any of the parties in said action, 
nor to their respective counsel. 

IN WITNESS WHEREOF, I have hereunto set my 


hand this 6th day of May, 2021. 


é 


- LORRIE L. MARCHANT, RMR, CRR, CCRR, CRC ~ 
Stenographic Certified Shorthand Reporter #10523 
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From: O'Melia, Brendan (NBCUniversal, MSNBC) 

Sent Wed 4/06/2016 12:39 PM (GMT-04:00) 

To “allin_evernfoneginbcuni.com” <"GNBC UNI Al In Everyone>, “Chris 
Hayescdhpivalaiigmail. com” <clhpnivate gmail.com> 


Subject: our old friend Don Blankenship goling to the cooler for a year 


Former Massey Energy CEO Don 
Blankenship receives maximum sentence 


http://w. wsaz.com,contentnews/Former-Massey-Enengy-CEO-Don-Bankenship-to-be-sentenced- 
Wednesday-37470110L. html 
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April 19, 2021 
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: 1 
1 UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
a CHARLESTON DIVISION 
3 DON BLANKENSHIP, § 
= 
4 Plaintiff, § 
+ 
a Ve 6 Case No.: 2:19=-cv-00236 
§ 
6 FOX NEWS NETWORK, § 
L-L.C., @t al. § 
7 § 
Defendants. § 
A 
es + ¢ * + ¢ & * ¢ *& * * & 8 2 Ft Fe ee oe Oe heh hUhhlhUmhUrhlUe 
ss] 
REMOTE VIDBOTAPED ORAL DEPOSITION oF 
10 JOY-ANN LOMENA-REIO 
Designated as "Confidential" 
Li April 19, 2021 
+ t ££ ® 2 & FH F&F EF FF Et ee oe KT Oe eel ae laa 
12 | 
14 REMOTE VIBDEQTAPED ORAL DEFOSITION OF JOY-ANN 


14 LOMENA-REID, produced as a witness and duly sworn, was 

15 | taken in the above-styled and numbered cause on April 

16 19, 2021, from 10:01 a.m. until 12:12 p.m. (Eastern 

17 Time), before Suzanne Kelly, RDR, CRR, in and for the | 
18 State of Texas, reported by stenographic method with 

19 all participants appearing remotely from separate 

20 locations pursuant to emergency orders related to the | 


zl COVID-19 pandemic. 


23 Reported by: Suzanne Kelly, CSR, ROR, CRR 


24 Job Number: 2021-7865595 
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APPEARANCES 


FOR THE PLAINTIFF: 


Jeremy Gray, Esq, 
=and= 
Saam Takaloo, Esq. 
EARLY SULLIVAN WRIGHT GIZER & McRAE, L.L.F. 
6420 Wilshire Boulevard 
17th Floor 
Los Angeles, California 530048 
323.301.4660 
4qray@earlysullivan.com 
stakaloobtearlysullivan.com 


FOR DEFENDANT MSNEC CABLE, L.L.C. 


Kevin T. Shook, Esq. 
FROST BROWN TODD, L.L.¢. 
10 W Broad Street #2300 
Columbus, Ohio 43215 
614.559.7714 
kshook@fbtlaw.com 


Jared M. Tully, Esq. 

FROST BROWN TODD, L.L,.¢c. 

United Bank Building 

500 Virginia Street, East 
Suite 1100 

Charleston, West Virginia 25301 
304.948.2404 

jtully@fbtlaw.com 


FOR ABC: 


Caesar Kalinowski, IV, Esq. 
DAVIS WRIGHT TREMAINE 

S70 FLfth Avenue 

Suite 3300 

Seattle, Washington 98104 
206.757.8282 
caesarkalinowski€dwt,.com 
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i But the point of the segment was 
é his candidacy, not the specifics of what he was 
3 | convicted of. 
| So, We were attempting to convey, 
5 you know, perhaps imprecisely, that this is 
6 somebody who is a convicted criminal. 
7 0. Do you think describing someone as "a 
& convicted criminal" and "a convicted felon" as 
] equivalent? 
10 A. I think in the shorthand, I think that 
| if the point is to convey Ehat somebody has been 
12 | convicted of a very serious crime and, in fact, 
13 you know, Was on probation, spent a year in 
14 federal prison to convey the seriousness of that 
15 crime. 
16 I think to the layperson hearing 
aT “convicted criminal" or "ex-convict" or 
18 “convicted felon," I think they convey the same 
ol thing. 
20 So I think the end result is this 
Zi conveying the exact same thing. I mean one is 
22 | sort of shorthand for the other. It's sort of 
23 Layman's shorthand. 
24 QO. Can you tell me any other occasions in 
25 


| your broadcast career where you wsed the word 


——— ESS _—_—————————————_—_———____ SSS 
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1 I further certify that I am neither counsel for, 
related to, nor employed by any of the parties or 

2 attorneys in the action in which this proceeding was 
taken, and further that I am not financially or 

3 | otherwise interested in the outcome of the action. 

4 In witness whereof, I have this date subscribed my 


name on this se of 20 


5 
6 
7 
8 Suzanne Kelly, RDR, CRR 
Expiration Date: 12-31-18 
9 LEXITAS 
Firm Registration No, 736 
10 Suite 118 
999 Old Eagle School Road 
11 Wayne, Pennsylvania 19087-1/07 


215.494.7650 


JOB WO.: 2021-78559584 
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“Show: ALL IN wih CHRIS HAYES=> 

<Date: January 9, 2018 

<Time: dec 

<Tran: 01000) ch. 7a 

<Type: Show> 

“Head: ALL IN WITH CHRIS HAYES for lamary 9, 2018, on MSNBC 
<Sect: News; Intemational> 

<Byline: Joy Reid> 

“Guest: Jason Johnson, Rick Wilson, Mace Hirona, Evan hMcMiullin, Kun 
Bardetla > 

<High: > 

Spec: Politics: Immigration, DACA: Congress, Donald Trunp> 


CHRIS. MATTHEWS, MSNBC HOST:. Thanks for being wiih us. “ALL IN" wiih 
Chris Haves sians right mow. 


(BEGIN VIDEO CLIP) 
OY REID, MSNBC HOST: Tonight on ALL TN. 


DONALD TRUMP, PRESIDENT OF THE UNITED STATES: Well, | think it's very cad 
what they ve done with this fake dossier. 


REID: Democrats release the Fusion GPS transcripts. 

TRUMP: Bet J think it's # disgmace. 

REID: Tonight, explosive new details about the Siecle dossier, incheding 
fears thal Tremp was blackmailed. And thal a harnean source Crom inside Ue 


Tromp organization led io the FRI's investigation. Then — 


STEVE BANNON, FORMER CHIEF STRATEGIST, WHITE HOUSE: This is what they 
think about President Toump behind closed doors. 


REID: Steve Bannon bounced from Breitbart as his epic collapse comimes. 
TRUMP: That's why sloppy Steve is now looking for a job. 


REID: And the sell-proclaimed very sable genins hobs coon on 
WATT ad BT == 


TRUMP, My positions are going to be what ihe people im this room come up 
with, 


RAID: -- and plays chicken wih DACA and the wall. 

TRUMP: | think thet's what she’s saying, 

REID: ALL IN starts now, 

(END VIDEO CLIP! 

REID: Good evening from New York, I'm Joy Reid in for Chris Hayes. 
Repablicins did not wand the public to see secret testimony reluted wo the 


infamous Trump dossier, Fait today democradiic Senator Dianne Feinstein went 
fhead and pcleased the testimenmy anyway. Aud mow that we've seenit, is 
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Clear why the Republicans didn’t want eto get cot becouse this testimomy 
destroys the conspiracy theory being peddied om the right to undermine 
Special Counsel Robern Mueller's Russia investigation. According to that 
thoony, the dogsier was co-opded by the FD in 2016 as pant of a Democratic 
plot to tamish Donald Trump, 


(BEGIN VIDEO CLIP) 


REP. JIM JORDAN (R), OHIO: The Clinton campaion and the DNC, now we knw 
thase are one and the same. paid the law firm who poid Fosion GPS whe paid 
Christopher Steck who paid Russians to give him this dossier anc get this. 

dossier that was we think taken to the FISA court and was the basis for 

seturing warrant to spy on American — 


UNIDENTIFIED MALE: Congressman - the Clinton campaign —if vou bet me, | 
will get to this, I will eet to this - 


{END VIDEO CLIP) 


REID: The testimony rclcased today blows those claims out of the water and 
the two Republican Senators blocking its release, Clock Grassbey, and 
Lindsey Graham keew that They knew the narrative being pushed on Pox Mews 
and Capitol Hill was baloney. But instead of comecting that narrative, 

they chose to perpetuate it calling for a second special counsel to 

inmvestionle so-called FEI bias and referring the author of the dossier, 

former Britich apy Christopher Steele, for a criminal investipation It's 

all part of a concerted drive by the President's allies to nddy the waters 

of the Russia investigation amd discredit the dossier, which outlines 

alleped Russian onhision wilh the Tromp campaign mn 2016. According bo 
the testimony released todany, the neports in that dossier were "rally 

serous and really credible.” Ane their audhor Steele was an expenenced 
iifelligence professional who used to be the top Russia expen a] Mb, 


The testimony was given by Glenn Simpson, Co-Founder of the mscarch firm 
Fusion GPS, which hired Steele to investigate Donald Trump during the 
campaign. The research by Fusion GPS, in torn, was originally funded by 

the Washington Free Beacon, a conservative Web site and later by a lawyer 
representing the DNC and the Clink campaign, Simpson was interviewed in 
Aucust for about ten hours by investigniors on the Senate Judiciary 
Commilter. And more recently, wf his firm's work has taken ocoler sage in 
right-wing conspimecy theories, he's been calling on the committee's senior 
Republicons, Grasthey and Graham, to release his testimony. Well, tocky 

the top-ranking Democn on Jughciury, Dianne Feinstein, god tired of 

wailing, 


{BEGIN VIDEO CLIF) 


SEN. DIANNE FEINSTEIN (0). CALIFORNIA: | think the people nrc entitled to 
know what was said ind the Livyers also wanted il relenged, | gee no 
protiem with releasing. 


(END VIDEO CLIP) 
REID: A spokesman for Cinesley slammed Feinetein’s move ina written 


Satcment claiming that i “undermunes the integrity of the coaamuttes s 
oversight work and jeqpardines its ability to secure camdid, voluntary 


me MSNBC OO00E8 


USCA4 Appeals2ee 60238 °Bdeument 9383: Fre? 6644/21 Bage-18! 6H%6 PagelD #: 15712 


Case 2:19-cv-00236 Document 911-5 Filed 06/07/21 Page 30 of 46 PagelD # 14433 


testimony related to the independent recollections of fniore witnesses.” 

But Gresley may have had other reasore to object. According to the 
testimony, Christopher Steck approached the FRI in the Sumer of 2016, not 
as pant of some shadowy Demeocritic plot, bot becuse he wae deeply inowbled 
by his findings in the dossier. "He said be thought we were obligated to 

tell someone in goverment about this infommatken Me thought fron his 
perspective there was an issue, a security issue, about whether a 

preskdential condidwice was being blackmailed” When Steele finally did pea 
In contact with the FEI, it turmad out he was not the first person to do so 
according to this testimony. "They believed Chis” information might be 
credible becuse: they had other ivelligence that indicased the same thing. 


One of thase proces of intellipence was a human source from ineide the 
Tmmp organization.” [im joined maw by neo people whe know a thing or tao 
aboul the Department of Justice, MSNBC Justio: Amalyst Maul Miller, who was 
Chief Spokesman at the DO) under President Obama and WEC News National 
Security Contributor Frank Fighigesi, former Assistant Director for 
Counterimelligence at the FBI, under then-Director Robert Mueller, And 
Frank, [Ul start with you first, There ane questions about who this ober 
intlligencs source inside the Trump campaign might have been and whether 
it might be George Papadopoulos, the same person who's pleaded juility toa 
crime, (he same person who allegedty ona drunken night told Australian 
officials who then relayed to American intelligence officials that there 

might be some aliempied contact with the Trump campaign by the Russians. 
Would it surprise vou if George Papadopoulos was the ingide man, oo to 
speak? 


FRANK FIGLIUZZI, NEC NEWS NATIONAL SECURITY CONTRIBUTOR: No, that could 
very well be ihe cise, We know that he lel a conversation with the Aussies 

in May 2016, We know that Cliistopher Stocle approached the FRI in July 

2016 50 this could be consistent. But Pill tell you something, iF iis not 

George Papadopoulos, then we've got a myslery person inside the Tramp 

campaign who theorencally could still be in place, And if im face thats 

been compromised ar joopardized, [im sure thatthe Mucler team. is kind of 

scratching their heads wnghi. 


REID: Yes, and you know, I think probably the thing that's the most 
niaddening whenyou hovk al ihis new pices of inborn that Republicans 
tried to siop ws from seeing bud that we can mow see, is that you had the 

FAI being approached now by at least neo people, someone inside the 
campaign, a5 well as this former MDG top Russia expert and rising the 
flames that one of the two candidates for President of the United Stites 
could be beimg blackmmiled. And there's this piece from Glen Simpson's 
testimony to Congress thal Steck: was comoemed. He sad, “I understand 
Chins severed his relationshap with the PBL out of conern that be did not 
know wha was happening inside the FRI and there was a comocn that the FL 
was being madipulated for political cads by ihe Trump people.” That's 
refering to the fact that the FRE wae denying that tt was investigating 

the Tromp campaign while fo was ackoowbedining (heel was ineestiting, 
Hillary Clinton's e-mails. Is that a scandal, a new scandal upon the FBI? 


MATT MILLER, MSNBC JUSTICE ANALYST: I think it's a tough thing to explain. 
Look, | think — 


REID: Mail first. 


we MSNBC OOO 


USCA4 Appeals2e6 160238 °Bdeument 9389: Fre? G644/21 Bage*19! GH%6 PagelD #: 15713 


Case 2:19-cv-00236 Document 911-5 Filed 06/07/21 Page 31 of 46 PagelD #: 14434 


MILLER: [ think what == [ think why Christopher Steck severed luis ties 
was after that story in The New York Times ran October 31st when they said 
thai vou know, the FRT's been investigating this and so far had found no 
clear ities. And of course, Chris Steele was talking to FEI agents and had 

his own information be was supplying them that showed that wasn't the case. 
And that happened after two otherevents. One, Director Comey having sent 
= having sem that beter up to the Hill, and then two, a Wall Street 

Journal story that had a number of beaks from the FEL, very heigl to the 
Clinton campaign about aticopts by FET agents jo investigate the Clinton 
Foundation. 


So 1 think he was very concemed when he saw thet story. And [ think we 
still haven't ever gotten a good explanation from the bureau aboai why they 
did knock that down. Ti may be very well thai they didn’t want —- thai 
they didn’t ward the Trip campaign, people they plameed bo approach bo 
know how serous they were conducting this investigation. In fact, that 
woukd be o legitimate thing for them to do, They aren’| supposed to be 
coMinning invesligalions appropriately, it only seems odd because hey 
acted so differently in the Clinton case. 


REID: Yes. And Frank, | mean, that — 1 poeces — 1 pets that would be 

sort of the only rational explanation why the FEL would then procpa the New 
York Times to publish thas story that esacotiaily knocks down the dea that 
the Tramp campaign was being investigated while they were confirming that 
Hillary Clinton was. Doesn't this aleo explode this idea on the right thal 
somehow the FRY wae this hotbed of liberalism that wus trying to help 
Hillary Clinton? 


FUGLILUAAT: Wes, T think does. And we know now that the FET was being 
very circumspect, And [ think as Mitt said, they wore in the mide of 
figuring out what they had with Trump, a candidaic, very carly stages 
perhaps, and just were circomepect to come out with if. Brot I also want to 
add something here, because we're talking about Chas Sele as a British 
Iniclligence, professional, who knows Russia, came forward, called time- 
out, wenl to the FBI, | also want to point out another intelligence 
professional here, ane that's Dianne Feinstein, Don't forget she Chairs 
the Senate Intelligence Committee, | personally as AD ot PBT had met 
with ber personally, briefed the committer, briefed ber. She pels the 
intelligence from Pussia and | think in part the reason why shee melessed 
this Inimsonipt was becuse she knows how deeply damaying the Rireskin 
threat can be, She needs the public to see it amd she was extremely 
frestrvled with her colleagues in. nod being abbe to release it, 


REID: Wes, absohwtely. And | think you know, she of all people would 
understand ihat aeconding to Glenn Singpson's lawyer, somebody's already 

been killed as a result of the publication of this dossier and those 

imolved didn’t want to sce harm come to anyone cle, You know, she also 

met with dealing with a colleague on the other side of the aisle that doing 

were things ike Lindsey Graham did this weekend on "MEET THE PRESS." This 
is Lindsey Graham again reiterating who he wants investigated. 


(BEGIN VIDEO CLIP) 
SEM. LINDSEY GRAHAM (Ff), SOUTH CAROLINA: | want a special counsel w look 


at not only how Mr. Steck comdocted himself, what the FEI did with the 
dossier, whether Mr. (On, whose wile worked for Fusion GPS alongside Mr. 
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Steele, what imvolvensent did be have in the dossier, and | want io find owt 
if the lead irvestipator of the Clinton e-mail investigation had a 

Political bias agains! Tramp for Clinton to the point that it was a sham 
imvestigation. | don't know all these things, but | can tell you somebody 
mecds ta look, Lf you believe Reber Mueller slmald be booking at the 
Trump campaign, count me in, But if-you ignore all vhas stullf, your're 
blineL. 


(END VIDEO CLIP) 


REID: Mutt, what does it sav to you or how do you feel abou it when you 
bear = when you hear Lindsey Graham saying that, knowing that he heard the 
exact sume testimony Diane Feinstein did, that he knew what was in these 
tainecrpts and yet be still demonize -- he's still demonizing Mr. Steele, 

Sill demonizing Fusion GPS, and be koew better? 


MILLER: You know, one of the things that’s most stark when you read 1his 
transcript i the behendor of Christopher Steele wersus that of Lindsey 
Gricm, Chock Greshey, and everyone inthe Trump orbit, Look, Christopher 
Steck: is pot an American citizen, he's a Britich citizen, somoonc who's 
wothed with American intelligence agencics and national secunty agencies 
for years. But he was so comoemed by whad he saw and cared 60 much about 
America’s national security, that be jock it open himself io call the FBI. 
Contrast that with Donald Tramp Jr, who saw thet the Russians want to 
interfer: with the selection amd said, 1 keve it, Contrast it with Jared 
Fushner, who got un e-muil saying the same Uhinge und went to a meting. 
Aund contrast that with Lindsey Graham and Chuck Grssiey, who seeing 
Christopher Steele tried tn blow the whistle, and refer him for criminal 
charges, (ny io have him prosecuted and seni io jail, Tt really ts, 1 

woukl say a shanscfal moment for those two members of the Scnatc. 


REID: Yes, well said. Matt Miller, Frank Figliurzi, thank you, both 1 
appreciate it. And for more on Russian efforts to block the dosser 

testimony from being released — from being released, let's bring in MSNBC 
Contribulor Jennifer Rubin, Conservative Colommact for The Washington Post 
and Evan McMullin, Independent Presidential Camdidate in 2016, who's also 
happens to be a former CLA officer, Amd actually, [im going to stunt with 
you, Evan Whatdo vou make of this? You just heard you know, Lindsey 
Grim again demonizing Christopher Steele, who made it his business, he's 
Bo) even an American ciiizen as Mart just pointed ail, to try to infor the 

FE that he thoughd there could be blackmail happening against am American 
presidential camdidate and then finding out there was an insider in the 

Tnp campaign thal was saying the same hing. Whai does il — wheal do you 
make of the idea that Republicans have been trying to get Fusion GPS and 
Christopher Steele investigated? 


EVEN MCMULLIN, FORMER [NDEPENDENT PRESIDENTIAL CANDIDATE: Well, 1 ihimk it 
poce to show bow far this cxircme partisanship with many Republicans in 

Congress has pone. [i's gome oo far that they're willing to atiack people 

who art standing up for Amencan and for westem nalienad security, meaning 

our alles in Europe, in the UK... elsewhere, and of course here at home 

Dacan, this is what they're doing, They're attacking even the people that 

Serve Or CMIALTY Ss interes, our country's most vital imercels inchuding 

the integrity of our elections. T find (AUDIO GAP) Grassley"s sbieck, 

especially the criminal referral to the DO on Chnstopher Steele, to be 

just disgusting ond very disappointing. | mean, this is — this is - they 
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are not serving the public interest, What they did is completely 


Keep in mind, they took information that they had received fron the FEE and 
then wrote a criminal referral back to the Department of Justice about 
information that ihe FEI had given them. Think about bow ridicules that 
is. That's information the C43) already has, Aud these guys, in a 

political stant, send it back to COO) amd said, we're polo to give vou a 
criminal referral on this. H's absolutely absurd. Chnistopher Stecle is 

a potnotic Bit. He's somebody who cores about our security too. He's 
been a paniner ina varkery of forms with our national security and liw 
enforcement officials, He did what any intelligence of any law enforcement 
self-reapecting officer would do, and that is alerted the appropriate 
aniborities aboul a semous national secumty mak. 


REID: ‘Yes, and Jennifer, vou know, you hive the Australians alerting the 
United States about their danas about what was going on between the 
Krerolin and the Trump campaign. You have Christopher Sieele, who's a 
British cititen, Mio Russia expert, alerting them, They’ re being alenied 

by the FBI, they're being investigated by the FAI. How under those 
circumeiances, knowing whal they knew before we did, can Lindsey Graham, 
best friend of John MoCain, possibly justify tuming this around and 
demonizing Christopher Steele and Fusion GPS? 


JENNIFER RUBIN, MSNBC CONTRIBUTOR: Well, you ask the sane question iat | 
hive bern asking, which is, remember, how did the FB] and Stecke kind of 
get together? And thal was though John MoCoin, one of the closest friends 
and colleagues that Lindsey Graham has inthe Senate. But instead, as you 
say, he's oll on this wild goose clase. And the Republicans can understand 
didn’t want us to learn bots of things that were in this testimony. | 

didn’t know, for example, that they debenmmined that, for ccomple, Donald 
Trump was doing business in fomecr Soviet Statics. Donald Trump kept 
demying he did business in Rustia but he didn't say anything about Geongin 
and Azcrbaian, two places that apparcntly saull figurcd out he was aclive 

in. He talked about ties with people connected to the Russian mob, He 
talked about, as you have said, other people within the Trump campaign who 
had this concer he was being blackmailed. So there's a lot of swhstantive 
material in here. 


Bat the picture thet you get is someone, both Mr, Simpson and Mr, Steele, 
who are professionals, who are handling material in the appropriate way, 
whe didn't go in with the agenda that they wanted io find this or that or 
they wanted lo inake sul? ip but they, wanted to find ond was ot there. 
You know, Republicans doo wand to find oul what's owl there, and they're 
completely just interested frankhy im finding Gut the truth here, The mame 
ef the game for them tas circle the wagons arnumd Donald Trump, threw up 
cnouch dust and cooueh distraction that we all eet lest io ithe weeds and 
hope thal aamchow they stumble through 2008, Bat ieciead theyre making 
themeelves acoessories to this cover-up. they’ re making themeches 
complicit in an efor to mislead the Amencan people and to really conceal 
Donald Tromp s own wrongdoings. 


REID: Yes, and everthing you have now, there's -- a piece of Spencer 
Ackerman is reporting just tonight in The Daily Beat that ewen after the 
election, an acolyte of Michael Flynn and Peter Thich was floating the idea 
of wihdrrwing US. forces from parts of Europe that the United States has 
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heen defending since the Cold War, just to please Vladioudr Putin. The 
evidence is mounding that this administration & atitmpiing io appease 

Putin. And so when you couple that with (hese ties before the aection, 
does it = 1 mean, you ran for President of the Unised Sages. Can you 
imagine why somebody like Lindsey Graham, who ased 1 be a lwk, could 
possibly not be interested in exploring that further! 


MCMULLIM: Mo, and Ihe hasbeen Ii's -- Lindscy Gribum's behavior over the 
past momh or two has been absohotsly bewildering. In somebody who has 
heed a great deal of respect for him, | just don't understand it. | 

abaohitely dont understand it, The Russian imertcred io cur election, 

they would like to deprive the American people of unimpeded power to choose 
their own benders. ‘The Russians want to have a say in that. They hada 

say in that in 2016, [t's a hoge national secunty problem, Lindsey 

‘Graham knows i, Why be would behave in this mare es just == 1 psd 

ean’ | explain il, 


REID: Yes, and | think a lot of people are baffied. Jennifer Rubin and 
Evan McMillin, thank wou so noch for yor timer towel. 


RUBIN: Thanks. 
MCMULLIN: Thank you, 


REID: ‘Thank you. And nese, two - what bwo-shinted stritegic penis Sieve 
Rannon Loses two jobs in one day. The epic demise of Steve Bannon in two 
names. 


(COMMERCIAL BREARY 
(BEGIN AUDIO CLIP) 


BANNON: You've got this miracle You don't think that that’s going to 
reaomatc, When you say bes created this kind of Oprah thing to sct up ta 
Tun against him in 2020, because of pust his tweets or maybe his — the way 
he comporis himself, ian't his actions, whether it's destroying 1515 in the 
Middle East. or rebuilding the economy bere, and unlocking the animal 
spins of the American people, dow) you think those actions go a bot 
fanther than your quiet professionalism? 


(EXD AUDIO CLIP) 


REID: Well, the proveling didi’ | work, Sieve Bauer is out of a job 

tonight, Two jobs, infact, He has stepped down as Exccutive Chairman of 
Breiiban Mews and will mo lomper hoa the Breitbart radio show on Sinus 
AM. Bannon atiacked Donald Trump's family in the new book Fire and Fury, 
going afier hanks and Donakd Jr, and angering the President in the 

process. Affer the book care out, Trump said Bannon head "lost has mired" 
and sid bis one-time canypaage chal executive and fired cluef strabepist 

“has nothing to do with me or my presidency." That in tom lost Bannon the 
suppor of Rebecca Mercer and leer faiher Robert, ihe billionaire backers of 
the Breitbart media site where be served as Executive Chaimman since 2012. 


Well, tonight The Mew York Times broke the mews that Bycinan is out a 
Breubant, His depariure forced by Rebeoca Mercer herself, MSNBC 
Political Analys: Reber Costa, National Reporter for the Washington Posi, 
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has heen reporting on Bannon’s exi today and Raut Bardella is a fornec 
Spokesperson for Breiibon News. Pll stan with you on this Roben. Give 
us the play by play of how Bannon lost his pig 


ROBERT COSTA, MSNBC POLITICAL ANALYST: [t cine sudden today at Breitbart’ s 
headquarters. People were preparing for radio imeriews, Bannon himecif 

was sharing the Wieb site and the editorial covermge. But the decision ina 

way also had been in the works for weeks. Reboocu Mercer, the billionaire 

donor who's a stakeholder in the site and ofbers in the Beewbart 

leadership were looking t push him. They wanied to move away from Bannon 

a8 being this omnipresent person running the whole operation, 


REID: And you reported or you tweeted out carter today that poor people 
close to Bannon, his wistfol, but hers referenced Thomas Cronmvell in recent 
days, duning Cromwell puicerd a king tnt i) ever last ancl Croawell was 
eventually sent to the bower, 


ODOSTA: Amd executed. 
REID: What ts that about? 


COSTA: Well, when [ was doing my reporting today with my colleagues Josh 
Dawsey amd Paul Farhi, we're trying to really get asense of what's 

happening inside of the whole Bretiban world today as this drama unfolds, 
this batile with the White House. And people say Bannon keeps talking 

about history, he mentioned Thomas Cromwell, who was an adviser wo i 
British king and he eventually woe sent to the tower of London and 

executed And Bannon’s reason for that, they tell ws, is that be sees 

hie 2 a revolutionary figure who guided a presiden, but he newer 

really saw it as something that would Inst. 


REID: Well, he thinks quite highly of himself, Does he have to move out 
of the Breithart residence where he lives? 


COSTA: We've been looking into that, and it's hand t say éxacthy what 
Banpon's next step will be. He does mons a political operation, a C4 group 
ard he's poing to iny io perhaps move forward in 2018, Butics going te 
be a real challenge Joy, to gee if Sieve Bannon can have a presenos in the 
Reputlican Party because President Trump is such a dominant force and be 
decent waot Bammen then, 


REID: Yes, and so Kon. you know, we lve come to know, you know, over ihe 
pod 15 monks oriwo years, Sieve Basen as (his very haughty Tce, 
thinks highly of bimeef and likes to talk into a bough-guy tenes, This is 
Baneen from the Woekly Standard just back on August 14th after his White 
Howse exit, This is just after he left, and he said, | feel jacked up. 

Now 'm free. [ve pot my hands back on ihe weapon. Somenne saad, it's 
Bannon the barbanan, Pim definitch pane io creeh the oppasvion, there's 
no doubt. I buill an F-ing machine ai Brevibart, Mow thal [im about to go 
back, knowing whet I know, and we're abou tomy that machine up and rev 
ithup we vill do.” Is that a person that's capable of being deflated? Do 

yo think that his ceo has been checked? 


KURT BARDELLA, FORMER SPOKESPERSON FOR BREITBART NEWS: Mo, | think Steve, 
mich like has former boss, Donald Trump, isa texdbook narcissist Aund he: 
believes thu the more that they punch ai him, the more that he goes down, 
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the hander fre’ ll fight to come back. He is kind of that sinect fighter. 

And he talks about the hee he built af Breitbart the so-called fight club, 
That's what they'd refer to themeclves as, So 1don't think Sieve will go 
quietly. Mow, the question is, is it viatvle for him to make a repunmn, 

really that hinges on his relationship with Tramp right now, Tranyp is ihe 
Republican Panty, be is the gateway to donors, to supporters, bo that 
audience. NW Barinan can try to find his way back into Trump's food pnaces, 
he oniyvht have a second, third, fourth lease on life. Bast that's really the 
ultimate question. 


REID: And do you — how could be possibly think be could do that? | mca, 
he accused Donald Trump's son of treason. He wont on the recon, according 
io multiple people who have spoken about how they came to speak to Michael 
Wolff, they said Bannon was the guy who said, go ahead and talk to him. 
Whal way, wheel method woul! le use Forti, io try to get back in Trump's pool 
Braces! 


BARDELLA: Think that for Steve to succeed, he needs Trump to fail. At 
the end of the day, Trump is all about instant gratification in that 

momcel And that's why he’s so unprediciable. He can watch one segmend 
and see one thing he doesn’ | like, and all of a sudden tweet something 
crazy and fly off the handle. The Mueller investigation is a dark clood 

that really is hanging over this Presidency. And os that cloud comtinnes. 

to darken and unfold, that can create a lot of chaos and instability in the 
Donald Tromp world and he can become very disenchanted very quickly with 
this current cast of advisers, stint reaching out 1 outside people outside 

the White House, and [ suspect ihal Steve Bannon will be right there 
whisper -- irying to whisper in Tromp ’s car telling him, this is what 

people are scrving you righl now. This is whal they're doing wrome, here's 
what you should be doing and try to wse the chaos of failure that can be 
amon Tramp tthe Mueller investigation to pet back into his pond paces. 


REID- And Rober, there's been some reporting that pant of the reason that 
Steve Bannon’s fell comfonable going on the record with Michacl Wolff, is 
that he assumed that Ploy Moore was going to win, that his candidates would 
Actually win and that would give him leverage becouse Trump would need him 
and feel like be need him in 2018, Can you = can vou confirm that? 


COSTA: Joy, yourre patling your finger on the Alabama semate niece which 
wast bnge factor in this entire wuaveling of the relutionslip between the 
Whitt House and Steve Bannon He was confident thal Roy Moore would win 
thal mee. And when Democnil Doog Jones won, be sow hes political capital 
and his relaieenship with the While House suddenly (urn The White Howse 
was Pooling a finger at Bannon and saying, you're resporsible for dhies 

You made this happenin Alabama, And Senate Majonty Leader Mitch 
McConnell was only happy to cheer along that conclusion by the President. 


REID: Yes. we saw that happy tweet by Mitch MoComnell’s office. I'm surc 
he's quite glad to ose lum gone. Rober Costa, Kurt Bantella, thank you, 
guys. | appreciage it. 


QOSTA: Thank you, 
REID: Thank you. Amd nes. the President who calls himself a very stuble 


penis decided to pul ona show for the camenss today and displayed a very 
loose grasp of what he was talking about We'll show vou what happened 


1110 
MSNBC 00085 


USCA4 Appealc2e 60238 °Bdeument 9389: Fre? 6644/21 Bage19' GH%6 PagelD #: 15719 


Case 2:19-cv-00236 Document911-5 Filed 06/07/21 Page 37 of 46 PagelD #: 14440 


right after this 
(COMMERCIAL BREAK) 


REID: There are two competing conceptions of Donald Trump as President, 
The version in Michnel Wollf's new book, of a man seen by everyone as an 
inattentive and incurious child who is utierly anfit for the job and the 


version being pushed by Trump himeclf, of a “ven slable genius.” Today, 
the President got a chance to make his case when he allowed cameras to roll 
for nearly an hour as he presided over a bipartisan negotialing session on 
immigration. One issue on the tuble, whether to pass a standalone bill to 
project DREAM rs from deponation as Democrats want 


(BEGIN VIDEO CLIF) 


SEN. DIANNE FEINSTEIN (0), CALIFORNIA: What about a clean DACA bill mow, 
and with o commitment that we po into a comprehensive immigration reforn 
proceihire = 

TRUMP; Ihave no problem, | think that's basically what Dick is saying. 

We're going to come up with DACA, we're going to do DACA, and then we can 

start immediately on the phase po which would be comprehensive -- 

FEINSTEIN: Would you be agreeable to that? 


TRUMP: Yes, | wold like that, | think @ lot of people would like to see 
that. But I think we have to do DACA, first, 


REP. KEVIN MCCARTHY (RCA), HOUSE MAJORITY LEADER: Mr. President, you need 
to be clear though. Lthink what Senator Feinstein is asking here, when we 

talk abot joel DACA, we don't want to be back here hwo years kler, You 

have to have security as the secretary would tell you, 

TRUMP: But I think that’s whad she's saying, 

(CROSSTALK) 

MOCARTHY: Mo, | think she's saying something different, 

(END VIDEO CLIP) 

REID: She was snying sxmething different. Tramp jost didn't scem to 
adersiand whal owas. Bel Donald Tromp has never been one to pel bogecd 
down in policy details. Indeed he told lawmakers today to just sem him 
something, anything and he‘ Ul sign it, 

(BEGIN VIDEO CLIP) 

TRUMP: When this group comes back, hopefully with an agreement, this group 
and others from the Senate, from the Howse, comes back with an agreement, 

Imm sigauing it, | mean, | will be signing i Tm not going wo say, oh, 

gee. | want this, | want that. I'll be signing i 

{END VIDEO CLIP) 


REID: Artofthe deal, What it's like to try and to negotiate with this 
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President from a Senator who was in that mecting next. 
(COMMERCIAL BREAK) 
(BEGIN VIDEO CLIP) 


SEN. MAZIE HIRONO, (D>) HAWAII: As the only immigrant serving in the United 
Stites Senate nivht now, | would like nodhing better than for us io ped io 
comprchensive immigration reform, bot what Pim bearing around the table 

right now if 2 commitment to resohving the DACA situation, becmase there is 
aseme af urgency, Now, vou hawe put it out there that you are $13 

billion fora wall, 

or else there will be no DACA, Is that ail] your position? 


TRUMP: Yeah. [can buikd if for bess, by the way. 
HIRONG: But you are -- 


TRUMP: | nut tell you, I'm looking at these prices, somebody said $42 
bilbon. This & like the aircraft camer, started off al $1.5 balbon, 
now at $18 billion No. We can do it for less. 


We can do a great job. We can doa great wall, bat you need the wall, And 
Tm now petting involved. J like te build under budget, ORY 1 like to po 
under budeet, ahead of schedule. 


(END VIDEO CLIP) 


REID: ‘That was the scene al ioday's bipanisan negolialing session on 
immigration, and joining me now is the scmtor you just saw in that clip, 
Democrmd Mazie Hiromo of Hawai. 


And, senator, let's talk about that list bat, the wall. Donald Trump sand 

in reaponsc to Dianne Feinstein, when she asked about a chan DACA bill, 
yes, Put that infront of me and Pil sign it, But then he said to you 

that it's contingent on bis wall, Did vou come out of this negotiating — 
negotiation 

understanding which of those two things is his position 


HIROMO: He repeated several times that DACA, he would like to resolve, but 
that the border 

sccunty would be part of thai resoluiion So we actually hove bipariison 
suppor for the DREAMers in 

the senate, and | understand there were enough woles to pass a simular bill 
in the House, maybe aot with the Freedom Caves, bul nonetheless poing 
forward. But as you know, Joy, nwo days ago, he said, | need $14 billion 
fora wall or there will be no DACA, and that is why | wanted to ask him 
Whether that's still his position. And you motice that be did not answer 
that question. 

Now | would have appreciated if he had clarified and just said, oh, yeah, 
that's my still position, Then we woukd have thal understanding. But then 
he kind of went all over the place, [asked him how many miles this wall 
would be anal be didn’t respond. 


50 he wants something that he can call bender secqunty, sxnoething he can 
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call a wall, but to me the fact that he dida’t come cat and say, sommethany, 
that I said ne days age, $18 billion fora wall of no DACA, he didnt da 
that. So | say maylee that he's open to something ihat's more neasonable. 


I don't know, because with the president, you don't know what he’s poing to 
Sao bomorrony, 


REID: Yeah, 


And would you and your Demecratic colleagues vote fora bill that iechoded 
building this wall of Donald Tromp’ s? 


HIRONO: We already kreew thai building a massive wall that goes on for 
hundreds and hundreds of miles is not going to have much of an impact, and 
oo that's a waste of aaoney. “You know, £18 billion, which is just a down 
payment fora wall, could pay for a whole year of health care for? million 
children. S0 Lom bopeful that if the House and Senaie negotialons were 
left to our own devices, thal we maght be able to better come up witha 
compromise, But it's the president intejecting hirnsell at the list 

minnie, throwing a wrench into the works that could foul things wp. 


And dhere’s no question that as kone ac border security is on the table, 
that's going to be a challenge as itis. The Democrats are open to 
reasonable border security measures, 


REID: Bw would you refuse to vove fora bill if it included the wall in 
it? 


HIRONO: Ti depends on wha he walls Gecause be sad (ings such as 
originally you think it's 2,000 miles, oh, no, i's not 24MM) miles, And 

of course (here are mountains and nvers and valleys, And so we're not 
gure quile he means. He wants something chat he can call a wall for his 
base, | suppose, but thai's going to be the challenging part of the 

ne gotiahons. 


As T said, we already hire bipartisan agreement to suppor the dreamers in 
both the Howse and the Senate, particularly inthe Senate, oo why can'l we 
just go abead with that? That was Dianne’s question and he did mot provide 
a ¥Os OF ho reepomec bo tha. 


REID: [want to play vou a litle ba more sound. This is Donald Tramp 
talking about something i didn't seem he wos for the entire time he was 
funiny for presides, an! thai’s comprehemave imunigration reform This 
is Donald Tramp today. 


(BEGIN VIDEO CLIP) 


TRUMP: When you tlk about comprehensive immigration reform, whch 
where [ would like 10 get to eventually, if we do the right till here, we 
are not wery faraway. We've dome most of it. 


You wand to know the trath there, kid, we do ius properly. DACA, you're 
not so faraway firm 

Comprehensive immigration reform, And if you want to tke it thet further 
step. IU dake the Iseat, | don't care. 
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(END VIDEO CLIPY 


REID: Did it surpnse you to hear Donald Trump cay he's for comprehensive 
immigration reform? 


HIRONG: Well, that's what he said today, And I'm all for comprehensive 
inunigraiion reform because we passed such a bill in 2013 in the Senate. 
And TD wes very invelved in that as a member of the judiciiry committer. 
That's what he's saying today, He dadn’y really talk about that daring the 
catnipign So one never kms, 


Now, [care very much about dealing with DACA and the 200,000 young people 
who an subpect to deporaiion. And | hove to any that ome of ihe most 
astounding things thal came oul today was his homeland secunty sscretuny 

say ing that no DACA participants badd lost status. Ts she mol aware over 

10,000 DACA participants have already lost their DACA status? Thai was an 
astounding thing. Amd | expect the homeland secunty secretary to know ber 
facts beter. 


Yeah, indeed. Senator Manic Hirano, thank you $0 nauch for your ime 
tonighi, Appreciate i. Thank you. 


Aund sill ahead, Joe Anpaio is a man of many Giles -- fonner shenff, 
Obama birther, comvicted cominal. And now he wants to odd senator to the 
lisi, That story coming: wp. 


Ard the case for mking sure every president from here on imis a stable 
gcnius in tonight's Thing One, Thing Two next, 


(COMMERCIAL BREAK) 


REID: Thing One tonight, Donald Trump is just thee days away fron bis 
first plysical since taking office, Now, we know two things about the Tl- 
veor-old's health During ihe campaign, Trump's 

long-time doctor, Harold Bomestein, wrote a letter calling Trump's health 
astonishingly excellent and stated unequivecally Trump will be the 
healilnest inthvidual ever elected to the presidency.” 


(BEGIN VIDEO CLIF) 


HAROLD BORNSTEIN, TRUMP DOCTOR: | thought about it all day. And at the 
end — | get mshed amd | pet anxious when I gel rushed. So] try to pet 
four or fiwe lines done as fast as possible that they would be lappy wath 


(END VIDEO CLIP) 


REID: The other thing we know about Trump's health is thet he really bikes 
fast food even as president, and $0 mmch so that according jo Michael 
Wollt s reporting for Fire and Fury, the preseden 

of the United States takes his cheeseburgers to bed with him. 


Wolff 5 book has also brought to the forefront something we don’t have 
medical analysis of Trump's mental fitness. Yesterday, a White House 
spokesmen said a peychiotnic exam woukl om be part of his plysicel on 
Friday, 
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But one lawmaker is irving to change thal. And that's Thing Tyo in 60 
seconds, 

(COMMERCIAL BREAR} 

REID: Pennsylvama Democmt Brendan Boyle introduced a bill im ihe House 
this moming which would require all presklential camlidates to undergo a 
mental health exam with the secretary 

ofthe navy, The bill is called The Stable Genius Act And i's nota 

joke. It's aimed to avoid a aitaation like we have neve. 


All we know about ihe mental fitness of the man in the White House 13 his 
cron self-thingnosis, 


(BEGIN VIDEO CLIP) 


TRUMP: bs Ceenald Tromp an intellectan? ‘Trust me, [nm like a smart 
person. 


I went to the best colleges -- of college, 

T went toa Whanon. 

| had a situation where Twas avery excellent student. 
Tm a person that very stronply believes in wcademics, 
] was a nice student. 

J have aver good bmin and [ve sand a lot of things, 


1 understand things. I comprehend very well, better than I think almost 
actey bench 


I'm very highly educated. [know words. I have ihe best words. 
Tm like a very sian person. 
Like a SMman person, 

I'm a Very San person, 

W's ike Pana saaarl person 
Very intelligent person, 

Like a lot. of os age really snag. 
Pm really senart. 

We re going to have smartness. 
(END VIDEO CLIP) 
(COMMERCIAL BREAK} 
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(BEGIN VIDEO CLIP) 


TRUMP: Was Sherif Joe convicted for doing his job? That's what -- he 
should have had a jury, but you know what, [Ul make a prediction, I think 
he's going to be past fine, ORT 


(END VIDEO CLIP) 


REID: After being convicted last July of criminal contempt for violating a 
Judge's order, and 

pardoned by the president ina qweet a month Laer, Former Sherif Joe 
Arpaio i now running for US. Senate. 


Amato thanked Donald Trump ina tweet of his own, quate, “for secing my 
convicion for 

what it is, a political witch huni by holdowers in the Obama Justice 
Departmen," 


Yet the Astocinted Press reports that the judge in Arpaio's case has said 
pardons mont punishments in criminal cascs, but don't crase comvictions, 
meaning that Arpaio is still an &3-year-old convicted cnmunal, which makes 
hin the third Gonvicied criminal nuinning for office as a Republican this 
year joining Don Blankenship who is manning for a senvie seal in West 
Virginia afler serving a year in federal prison for ignoring safery 
reguiations in a mining explosion in 2010 ihat killed 2% men. 


Blankenship will actually still be om probation at the time of the 
Republican primary. 
And bore in New York, ex-con Michacl Grimm is numning to reclaim his old 


congressional 
seal after be was forced to resign in 2014 and served seven months in 
prison for felony tax frend. 


Interestingly enough, a comeicted febon isnt prohibited from manning for 
federal office at all. 


Next, what happens when vou elect a reality show sar whet hates to sbody to 
play the role 

of president, Weill, he doesn't always understand the mances of party 
policies ar even the broad strokes. More om thal mend. 


(COMMERCIAL BREA) 

(BEGIN VIDEO CLIP) 

REP. PAUL RYAN, (R) WISCONSIN: Something this big, somveihing this 
peocritional, somecthing this profoand could not have been done without 
presidential leadership. Mir. Presadeni, thank vou for getting ws over the 
finish line. 

(EXD VIDEO CLIP) 

REID: House Speuker Paul Ryan woes ¢ffusive in prasing the dewr bawder 


Bonald Trump afier Republicans samimed their tax cuts for conpomiions and 
the | percent through congress. Ryn even coined a phmse hil may come 
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back bo hint hii: excprsibe leadership. 


But one of the points in Michael Wolff's Fire and Pury is that Donald Trump 
doco’ t really know Pepablican onbodoxy. That seems to be bow be stumbled 
into Agrecing, al least in principle, to comprehensive inumigration refoon 

today when he met with a bipartisan group of lawmakers. 


(BEGIN VIDEO CLIP) 

UNIDENTIFIED MALE: Mr. President, comprehenaive means comprehensive. 
TRUMP: No, we are talking aboot comprehensive, now we are talking = 
UNIDENTIFIED MALE: No, we are talking comprehensive — 

TRUMEP: Ifyou want to po there, it's OK, because you're not that far away, 
UMIDENTIFIED MALE: Mr. President - 


TRUMP; When this group comes back, hopefally with an agrooment, this group 
and others, from the Senate, from the Howse comes back with an agreement, 

I'm signing it. 1 think alot of people would like to see that, but 1 

think we need to do DACA first. 


UNIDENTIFIED MALE; Mr, President, you need to be clear, though, [ think 
what Senator Peimaicin 2 asking bere, when we tlk about just DACA, we 
don't want to be back here two years later, 


TRUMP: 7 think that's wid she saad. Mo, No, 7 tink sle*s saying 
something different, 


I think what we're all saying is we'll do DACA and we can certainly stan 
comprehen. immigration reforn the following afternoon, OR. We'll take 
an hour off and them we'll stant 


(END VIDEO CLIP) 


REID: Republicans sat ancund that table and watched their president alnvost 
give away the emire store for nothing. MSNBC political analyst Jason 
Fohnson is the politics editor at The Root and a professer ai Morgan Stabe 
University; and Rick Wilson is a Republican strategist and media 

oral tant. 


And Rick, the entire premise of ihe Tramp campaign was Mexico is semling 
is worst, wee going to end immigration and build wall, How did be 
siddcnly go from thai to being Marco Rubio? Wheat is happening? 


RICK WILSON, REPUBLICAN STRATEGIST: | think Donald Trump got lis gang of 
eight lattes tonight and the Members Only jacket for RING immigration 

squishes, because this is a guy who literally sat there today and shredded 

ihe cotin: Bannon Steve Miller agenda on building the wall and 

throwing oul all the brown people. It was a clown show. 


REID: But who is in charge of telling Ann Coulter? 1 nominate you, Rick. 
You're in charge of telling Ann Coulter, You have to tell her 
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OK, 80 Jason, is this a Democrats in inny Twitter feed, there is some anger 
that Democrats aren't really putting their foot down and saying we ain't 
voting fora wall period, end of story, We dont care what you say. 


Should Democrats be planting their flag there? 


JASON JOHNSON, THE ROOT: They don't even have to put the Mag down yet, 
Joy, becouse it’s clear — and this is from the book and everyone who has 

ever talloed about this president, he agrocs with whatever the last idea is 

af the person whe bef the room. That's why he was ping ponging bock and 
forth. [like this kind of immigration, I hate this kind of immigration. 

I don't like these kind of people. I like these people. 


So, the Democrats don't have i take a strong position now because they 
don’ know whal position Tramp is eoing to have in dinee weeks 


That's part of the problem. So, there is mo renson to plant a flag. 


REID: Bick, Um poing to let you listen to Sarah Hockabee Sanders whose 
job frequently is to iry to interpret Trump for regular poopie. 


Here she is trying to explain that be really docs know what clean DACA bill 
means. He meant something completely different than what clean DACA bill 
sounds like, Take a listen, 


(BEGIN VIDEO CLIP} 


SARAH HUCKABEE SANDERS, WHITE HOUSE PRESS SECRETARY: Only if you book at 
whal the president's definiiton of a clean DACA ball ts, and watlan thet 

bill, he thinks that you have to inclade not just fixing the - m4 just 

fixing DACA, buf closing the loopholes and making sure we have a solution 

on the front so we dow t create a problem and find ourselves right back 

where we started in one, two, three years later. 


(EXD VIDBO CLIP) 
REID: Help me, Rick, What did that mean? 


WILSON: You know, Sarah Sanders is just the White House mistress of word 
vor, Every diry something new jusl pops out. 


Look. [don't blame her, t's like Donald Tromp speaks some sor of 
forgvien Language like Hilite (pl) or Syrian and just cumbles on and she 
just tries to tranelate as best she can 


But this isa White House: bed by a man who does not have a bot of shall we 
say intellectual heft when it comes to understanding complex items of the 
policy agenda. You know, he's cvercome by basically inanimate objects 
every day, And so you end up wath a situation where be says things in this 
mocling that the rest of the Republicans are in the room saving. dear pod, 
what are we doing here? Because, you know, it's like they stumble 
occasionally ona policy win like the tac bill, and then they come io 
something like this and Trump is confused about what lis awn base is pong 
te cher abet Chis, 


A het of his base was motivated and informed by the sense that be was going 
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to build a wall and throw out all the brown people, amd obviously, wheat 

he's siying today 18 we'll have a policy based on love and we're going to 

do DACA and we're poing to come back an hour liter and do comprehensive 
immigration refer, 


Like | savd, that gang of eight ramp samp tations is going to book 
aweanune. 


REID: Back in June of 2016, we pulled this -- kanuary of 2016, January 
30th, a¢ a matter of fact, Donald Tramp tok The New York Times editonal 
bound the following about the wall. He said quote, “if it gets 4 lithe 
boring at his rallies, if | see people starting to sont of think about 

leaving, | can sort of tell the audience, | will just aay, we'll build the 
wall, and they go nuts. 


Isn't it just the case that Donald Trump weed the wall and all of this 
Brexit talk about immigration just to trick his base ime being for for 
him? 


WILSON: Sure. 
REID: Becaace be doeso’t know what any of this means? 


JOHNSON: Joy, be doesn know what any of this means, He docen’t know low 
to build it. He's basically been punked nauitiple times by Mexico who is 

like, Pim not buikding your wall, Pm not pving you amy money, Fox said 

Tim not buolding a wall, So he doese't know how thas thing can pet made. 

And he's always been back and forth on these issues, 


Look, | mean, back in 2012 remember he said Mitt Romney was cry for 
telling people that (hey hawe to self-depord and he said thal to Newsmax. 
But] think the important thing to remember is this, as much as Donald 
Tromp seems to flip flop back and forth, and can't figure out whet he wants 
to order for lunch when it comes to immigration, this is the same 
administration that's now trying to kick out 200,000 El Salvadorians, when 
they aren't doing ihat to Kosovo refugees who we accepted in 194). So the 
uniberlying tendency is sll kicking oat people of color, making it 

difficull for people of color to stay in the country. oat the same time 
fanning ignorance. 


REID: Aud at the same time, Rick then why doesn't his base react when bee 
changes his mind! 


WILSON: T think we'll see the comment section of the now Sieve Bannon free 
Brenhin tomorrow losing thear minds on thas and [think @ bot of these 

folks that really relied on Denald Tramps 

ietigration mcssage thet be really activated in an cffor to position. 

himscl as the pur who was poime to retunn their jobs from the sly Mexicans 
and wile Chine, you know, these evil brown people and peophe of color 

from oversens, | think he's going to awe some surpriaed supporters when 

they sant reading these stories fomonow, 


REID: Absolutely. Jason Johneon, Rick Wilson, thank you, guys. 


That's All In for this evening. The Rachel Maddow Show starts neh now. 
Good evening Rachel, 
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6 | 
7 

8 APPEARANCES OF COUNSEL VIA VIDEGCONFERENCE: 

2 

10 | FOR PLAINTIFF: 

11 SIMPKINS LAW 

12 BY: JEFFREY 3S. SIMPKINS, ESQ. 

13 102 East ?@nd Avenue 

14 Williamson, West Virginia 25661 

15 304.235.2735 

16 simpkinslawoffice@qmail.com 

17 

18 

19 

20 

21 

22 

23 

24 
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1 APPEARANCES VIA VIDEOCONFERENCE: (CONTINUED) | 
Zz 
3 FOR DEFENDANT MSNSC CABLE LLC: 
4 FROST BROWN TODD LLC 
5 BY: KEVIN T. SHOOK, ESQ. 
6 One Columbus Center 
7 10 West Broad Street 
8 Suite 23006 
9 Columbus, Ohio 43215-3484 
10 614.559.7214 
11 kshook@fbtlaw.com 
12 
13 | FROST BROWN TODD LLC 
14 | BY: JARED M. TULLY, ESQ. 
15 500 Virginia Street East 
16 | Suite 11600 
17 Charleston, West Virginia 25301 
18 | 304,345.0111 
LS jtully#fibtlaw.com 
oe | 
21 | 
2 
22 
24 
25 | 
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APPEARANCES VIA VIDEOCONFERENCE: (CONTINUED) 
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2 
3 | FOR DEFENDANT AMERICAN BROADCASTING COMPANIES, LUC: 
4 DAVIS WRIGHT TREMAIWE LLP 
2 | BY: KELLI L. SAGER, ESO. 
6 B65 South Figueroa Street 
7 | Suite 2400 
a Los Angeles, California 90017-2566 
9 | 213.633.6800 
10 kellisager@dwt.com 
12 FOR DEFENDANT ELI LEHRER: 
i3 WHITEFORD TAYLOR PRESTON, LLP 
14 | BY: KATELYN P. BRADY, ESQ. 
15 | 1800 M Street, N.W. 
16 Suite 450N 
17 Washington, D.C. 20036 
18 410.,347,8725 
19 kKbrady@wtplaw.com 
20 
21 
22 | 
23 | 
24 
25 
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APPEARANCES VIA VIDEQCONFERENCE: (CONTINUED) 


FOR DEFENDANT CABLE WEWS NETWORK, INC., AND 
WP COMPANY LLC, D/B/A THE WASHINGTON POST: 
WILLIAMS & CONNOLLY LBP 
BY; MELINDA JOHNSON, ESQ. 
725 Twelfth Street, N.W. 
Washington, D.C. 20005 
202.434.5000 


mkjohngon@we.com 


ALSO PRESENT: 
Julian Abalos, Videographer 
Erik Bierbauer, MSNBC In-House Counsel 
Don Blankenship 


Thomas Munk, Concierge 
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CONFIDENTIAL 
i Marian, can you hear me? 11:29:55 
2 THE WITHESS: I do hear you, and I haven't 11:29:58 
3 adjusted anything on my side. I mean, I can alse 11:30:01 
4 try to speak up, of course. 11:30:03 
5 MR. SIMPKINS: I think it may have been an 11:30:04 
6 issue with my internet; so I apologize. 11:30:06 
7 0 Do ¥ou need to reread that first paragraph 11:30:08 
a that I just read inte the record? 11:30:11 
9 A No, IT do not. 11:30:14 
10 Q Okay. What is Your understanding of the 11:30:15 
11 | word “accuracy” as referenced in the guidelines or 12:30:17 
12 in that paragraph? 11:30:21 
13 A Accuracy is getting our information right, TL 30225 
14 what wa're reporting. 11:30+30 
15 | ia Fair to gay correct or precise? Would that 11:30:32 
16 be a fair statement? 11:30:37 
17 A We -- we always want to be correct, yes. 11:30:41 
18: | We strive to be correct, yes. 11:30:43 
14% a What ig your understanding of the word 11:30:45 
20 "fairness" as referenced in the guidelines? 11:30:47 
zl | A Acknowledging that there are more than one 11:30:51 
22 side to a story and it's our job to Find out all 11:30:54 
23 those sides. 11:30:59 
24 ca Okay. Okay. Great. 11:30:59 
25 What is your understanding of the word 11:31:01 
Paqe 25 
OS Veritext Legal Solutions = 
866 299-5127 
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"Integrity" as referenced in the quidelines? 
A Making Sure our news organization is 

reporting from a place where -- excuse me == 

Where we can be proud and where we have done 


best to do the right thing. 


Is accuracy a fundamental principle 
MSNBC? 
A I think accuracy is a fundamental 


journalistic principle. 


a Is fairnass a fundamental principle 
MSNBC? 

A Yes, We always strive to be fair, o 
COUrSe, 

Q Is integrity a fundamental principle 
MSNBC? 

A Yes. 

a Okay. Why is aseccuracy 4a fundamental 


principle for MSNBC? 
A We're journalists; it's important tea 
right. 
Q Thank you, 
Now, why is fairness 4 fundamental 
principle for MSNBC? 


A We want to be seen by our audience a 


people who present a story based on all sides 


Veritext Legal Solutions 
866 299-5127 
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11:31:04 
11:31:14 
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11:31:50 
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MR. SHOOK: Objection. Go ahead and answer 
if you can, 

THE WITNESS: He waa not convicted of a 
felony charge, yes. 
BY MR. SIMPRING: 

a Tan't it true that Don Blankenship wae 
convicted of a misdemeanor only? 

A Yer. 

0 Okay. Marlan, the -- the, quote, canvicted 
felen Don Blankenship, ungquote, statements made, 
wore those a violation of che guidelines that you've 
previously testified to here today? 

ih I don't believe so, no. 

0 You do pst believe ga7 

A No, they were not. 

a How -- how were they not? How were they 
not a violation of your guidelines to repore 
agourate, fair, and honest reporting? 

A Because I think the words used in the 
context din which they were used were substantlally 
trua. 
convicted 


4 Let m@ ask you Ehis: Quote, 


Felon Don Blankenship, was that an accurate, fair, 
and honest Foepresentation oF his -- of his charge OF 


& Fepresentation of Mr. Blankenghip's charges? 
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a STATE OF CALIFORNIA } 
2 COUNTY OF RIVERSIDE } oa. 
a 
4 | IT, Paula A. Pyburn, CSR No. 7304, RPR, CLR, in 
3 and for the State of California, do hereby certify: 
6 I am the deposition officer that 
| stenographically recorded the testimony in the 
& | foregoing deposition; 
9 Prior to being examined the deponent was first 
10 duly sworn by me; 
11 The foregoing transcript is a true record of the 
12 testimony given. 
13 Before completion of the deposition, review of 
14 the transcript [xx] was [ |] was not requested. If 
15 | requested, any changes made by the deponent {and 
16 | provided to the reporter) during the period allowed 
17 | are appended hereto. 
18 
19 Dated: December 30, 2020 
20 | 
21 | /, | 


22 Qaeta, Le AA 


Paula A. Pyburn, RPR, CLR 
23 CSR No. 7304 

Certified Shorthand 
24 BReporter for the 

State of California 
25 
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NBC se UNIVERSAL 


NBCUniversal News Group 
Policies and Guidelines 
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December 2014 


For Internal NBCUniversal Use Only 
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Case 2:19-cv-00236 Document911-3 Filed 06/07/21 Page 25 of 29 PagelD #: 14334 


NBCuniversal 


FOREWORD 


The NBCUniversal News Group (News Group) — NBC News, MSNBC, and CNBC — stands for accuracy, 
fairness, independence, and integrity. Qur goal in the crowded field of T¥ and digital services is to be 
the reliable source for news and information. 


These Policies and Guidelines apply to everyone working for the News Group, the NBCUniversal 
Owned Stations, and the Telamunds network and stations. There may be some specific policies and 
approval processes that are specific to each entity, but the fundamental principles apply to all, 


Of course, we recognize that it is not possible to include every issue you may face in the course of 
your work. We expect you to use your best common sense and conduct yourseWves in a professional 
manner at all times. 


In some cases, you may need to consult the News Group Standards team (“Standards”), along with 
the News Group Lawyers ("Legal") for guidance. We are here, as part of the journalism process, to 
help you publish and alr your work. 


The Senior Vice President for Standards, In consultation with the senior management of the 
respective divisions, must approve any exceptions to these policies and guidelines in advance. 


= David MeConmick 
Senior Vice President, Standards 
NBCUniversal News Group 
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In the Matter Of: 
BLANKENSHIP vs 


FOX NEWS NETWORK 


DON BLANKENSHIP 
April 29, 202] 


PLE XITAS 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINTA 


CHARLESTON DIVISION 
Sees sees Sees Senet 
DON BLANKENSHIP, 
Plaintiff, : Case No. 
Ve : 2:19-cv-00236 
FOX NEWS NETWORK LLC, 
et al., 
Defendants. : 


Sa eee See See eee ee eee eee of 


REMOTE VIDEOTAPED STENOGRAPHIC DEPOSITION OF 


DON BLANKENSHIP 


Thursday, April 29, 2021 


o:18 a.m. 


Job No.: 2021-788054 
Pages: 1 = 507 
STENOGRAPHICALLY REPORTED BY: 


GLTSELLE MITCHELL-MARGERUM, RPR, CRI, CCR, LCR, CSR 


wwew.LexitasLegal.com/Premier  Lexitas 688-267-1200 
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Don Blankenship - April 29, 2021 


2 


i Deposition of DON BLANKENSHIP, held remotely, 
2 | via videoconference at: 

3 

4 

> VIA VIDEOCONFERENCE 

6 

7 

8 

5 Pursuant to agreement, before Giselle 


10 Mitchell-Margerum, Registered Professional Reporter, 

11 Certified Reporting Instructor, Licensed Court Reporter 
12 (TH), Cartified Court Reporter (GA), Certified Court 

i3 Reporter (WA), Certified Shorthand Reportar (OR), and 


14 Notary Public (Washington, D.c.). 


www.LesilasLegal.com/Premier Lexilas 888-267-1200 
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i APPEARANCES 
2 | ON BEHALF OF PLAINTIFF: 
3 JEREMY GRAY, ESQ. 


4 | SAAM TAKALOO, ESQ. 

5 | EARLY SULLIVAN WRIGHT GIZER & McRAE LLP 
6 6420 Wilshire Boulevard, 17th Floor 
7 Los Angeles, California 90048 

8 323.301.4660 

9 | 

10 JEFFREY S. SIMPKINS, ESQ. 
11 SIMPKINS LAW OFFICE, PLLC 

12 102 West 2nd Avenue 

13 Williamson, West Virginia 25661 

14 | 302.235.2735 

15 


16 | ON BEHALF OF DEFENDANT NBCUNIVERSAL MEDIA, MSNBC, 
17 and CNBC: 

18 JARED M. TULLY, ESQ. 

19 FROST BROWN TODD LLC 

20 United Bank Building 

21 500 Virginia Street East, Suite 1100 


#2 304.348.2404 


www.LexitasLegal.com/Premier Lexitas 888-267-1200 


1138 


USCA4 Arpsal $49 19% 0230°Détument 9385 Pied Cereai21? Bage OF 16 PagelD #: 15747 


Don Blankenship - April 29, 2021 


F 
1 | APPEARANCES (cont'd): 
2 
3 | ON BEHALF OF DEFENDANT NBCUNIVERSAL MEDIA, MSNBC, 
4 | and CNBC: 
5 | KEVIN SHOOK, ESQ. 
6 | FROST BROWN TODD LLC 
7 One Columbus Center 
8 10 West Broad Street, Suite 2300 
- Columbus, Ohio 43215 
i0 614.559.7214 
11 
12 | FOR DEFENDANT FOX WEWS NETWORK, LLC; 
13 SHAWH REGAN, ESO. 
14 SILVIA OSTROWER, ESQ. 
15 HUNTON ANDREWS KURTH LLP 
16 200 Pack Avenue 
17 New York, New York 10166 
18 212.309,1204 
19 
20 | J. ZAK RITCHIE, ESQ. 
21 HISSAM FORMAN DONOVAN RITCHIE 
22 TOT Virginia Street East, Suite 260 
23 Charleston, WV 25301 
24 
www. LexitasLegal.com/Premier Lexitas §88-267-1200 
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1 APPEARANCES (cont'd): 


2 | FOR DEFENDANT AMERICAN BROADCASTING COMPANIES, HD 
3 MEDIA: 

4 ERIC FEDER, ESQ. 

5 | DAVIS WRIGHT TREMAINE 

6 920 Fifth Avenue, Suite 3300 

7 Seattle, Washington 98104 

8 206, 757.8232 

9 


10 | FOR DEFENDANT CABLE NEWS NETWORK, INC., 
11 | and WP COMPANY: 

12 STEPHEN FUZESI, ESQ. 

13 WILLIAMS & CONNOLLY LLP 

14 725 Twelfth Street, Northwest 
15 Washington, D.c. 20005 


16 202.434.5181 


16 ON BEHALF OF ELI LEHRER: 

19 JENNIFER JACKMAN, ESQ. 
20 | BRELANNE VARNER REDD 
21 DICKIE MCCAMEY 

2a 2001 MAIN STREET 

23 | SUITE 501 


24 WHEELING, WV 26003 


www, LexitlasLegal.com/Pramier Lexitas 888-267-1200 
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NBC Universal, I'll be asking a group of 
questions next. 

In your testimony earlier, you 
testified that you retired from Massey Energy 
Company on December 31st 2010. Correct? 

MR. SIMPKINS: Objection as to 

form, 

A. I don't know if I was specific, 
December 31. Whatever that document said. I 
agreed that it was at the end of 2010. I 
doen't know if it was January 1, 2011; or 
December 23, 2010; or December 31, 2010. 

a. Since your retirement, have you been 
employed by anyone? 

A. Ho. 

+ You remain to this day, retired. 
Correct? 

A, Yes, 


Q. Since your retirement, have you 


served as an independent contracterc for 


anyone? 
MR. SIMPREINS: Objection as ta 
form. 


A. I don't think you would call it an 


www.LexitasLegal.convPremier  Lexitas 668-267-1200 
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independent contractor. I've done a little 
bit of -- brokered one boat, or two boats of 
coal for client resources, I think that would 
ba about tha axtent of it. 

a. But you haven't been a paid 
independent contractor from -- since your 
retirement, have you? 

A. I think that's correct. 

Q. Since your retirement, have you been 
a paid consultant in any way? 

A. No. 

oO. Since your retirement, have you 
served on any boards? 

A. No. 

Oo. Have you pursued employment since 
your retirement? 

A. No. 

Why not? 

A. Because of the aftermath of the 
tragedy and various other things. Like the 
non-compete agreement, Being the subject of 


an FAI investigation. Being indicted, being 


| tried, being imprisoned, being in a half-way 


house, and deciding that I shewld run for the 


www,LexilasLegal.conv/Premier Lexilas 868-267-1200 
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U.S. Senate. 

a. So, the Upper Big Branch tragedy 
impacted your interest in getting employment 
or your ability to obtain employment? 

MR. SIMPRKINS: Objection as to 
form. 

A. I don't think the tragedy had much 
impact. The reporting on the tragedy had a 
lot of impact. 

Le So, the reporting on the Upper Big 


Branch tragedy impacted your ability to obtain 


employment after retirement? 


MR. SIMPKINS: Objection as to 
form? 

A. I think it's £air to say that the -- 
the reporting -- the false reporting and the 
FBI activity and public statemants all had an 
impact on my desire or likelihood of 
successfully seeking employment, so there were 
a lot of factors over that, I guess, about an 
eight-year period, seven-year period. 

Q. And does that impact you still to 
this day? 


A. I don't know. You know, I moan -- 


www.LexitasLegal.com/Premier Lexitas 886-267-1200 
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i probably summer of 2014. 
= o. It was after you retired? 
a A. Yes. 
4 oO. Did you make any money associated 
5 With the Regcession documentary? 
6 MR. SIMPRKINS: Objection as to 
7 form. 
B A. I wasn't trying to make any money. 
9 I was trying to repair a reputation that might 
10 lead to both a more normal life and better 
Ll employment opportunities. 
12 And to save coal miners’ lives, 
13 which I think that if they watch it and look 
14 at the recommendations, it will save lives. 
15 QO. What is Number 23 Inc.? 
16 A. It is just my son's dirt track 
i7 racing team, that they raced in a couple of 
16 series and one of the series is called the 
19 | world of outlaws and one Lucas racing or 
20 something like that. 
21 oO. What is your role with Number 23 
22 Inc.? 


23 MR. SIMPKINS: Objection as to 


www.LexitasLegal.com/Premier  Lexitas 888-267-1200 
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| your face. 


MR. FEDER: Leat's take a break 
now, for a few minutes. 
MR. REGAN: All right. 
MR. FEDER: And then, we 
could -- do people want 10 minutes, I 
quess? Let's go off the record. 
THE VIDEQGRAPHER: The time is 
4:38. Off the record. 
(Short break.) 
THE VIDEQGRAPHER: All right. 
The time is 5:10. Back on the record. 
MR. FEDER: Okay. Thanks 
Mr. Blankenship, that concludes my 
portion, for now, an that topic. And so, 
I'm going to pass the baton to Mr. Regan, 
to continue the next topic. 
THE WITNESS: Thank you. 
MR. REGAN: Thank you, Eric, 
FURTHER CROSS-EXAMINATION BY MR. REGAN: 
Qo. Mr. Blankenship, you were indicted 
by a Federal Grand Jury, in November of 2014. 
Is that correct? 


A, Yeas, 


www. LexitasLegalcom/Premier Lexitas #86-267-1200 
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331 

1 Q. The sentencing judge gave you, or 

2 sentenced you, to a term of 12 months in 

3 prison. Correct? 

4 A. Yes. 

5 Q. And that was the maximum sentence 

6 that she could have imposed for that offence. 
7 Correct? 

8 A. That's what I'm told. Yes. 

9 Q. And she also imposed a 
10 250,000-dollar fine. Correct? 
11 A. Yes. 
12 Q. And that was the maximum fine that 
13 she could have imposed, under the law? 
14 A. Yes. 
15 om And she also imposed a term of 12 
16 months of supervised release, to follow your 
17 release from prison. Right? 
18 A. Yes. 
19 Q:. And that supervised -- that 12 
20 months of supervised release was also the 
21 maximum sentence she could impose? 
22 A. Yes. 
23 QO. Correct? 
24 A. That's my understanding. 

www.LexitasLegal.com/Premier —_Lexitas 888-267-1200 
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1 And that she said: 
z "I also find, specifically, 
| that Mr. Blankenship, that the sentence 
4 reflects the seriousness of the offense." 

And if I told you that she used 

the word "serious" several other times in her 

7 sentencing, including saying: 

8 "The crime is serious, and we 

5 sentence based on the conduct, which I find to 
10 be very serious, not only in its commission, 
11 | but in its potential impact in terms of risk 
12 | in this particular case." 


13 Would that be surprising to 
15 HR. SIMPRKINS: Objection as to 


i7 A. No. As I said, I think it might 

18 have bean surprising to most of tha people in 
15 the audience, and to my attorneys. 

20 It wasn"t surprising to me, because 
21 it's been consistent with the treatment since 
22 1985, by liberal or activist judges, or the 
23 | media. 


24 Tha bottom line is, you know, they 


wiww.LexitasLegal.com/Premier  Lexitas SB8-267-1200 
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HR. SIMPRINS: Objection as to 
form. 


Qo. -- in deciding how long to sentence 


I agree -- 
Right? 


A. I agree that the action she took 


would suggest that she considered it a very 


sericus offense. 

But I suspect that like with the 
Mine Safety and Health Administration; United 
Mine Workers; Department of Labor; 

Davitt McAteer; and Joe Manchin state reports, 
that she was protecting the President's 
proclamation that he made before anybody went 
underground, and so forth. 

And I think it's important to 
understand, consider it as serious as you want 
to consider it, the words, "conspiring 
to willfully commit mine safety violations," 
sounds horrible. 

But what constituted that, in this 
trial, was the men telling each other that 


inspectors had arrived. Which is a national, 


www.LexitasLegal.com/Premier  Lexitas 898-267-1200 
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REPORTER'S CERTIFICATE 


I, GISELLE MITCHELL-MARGERUM, the undersigned, 
Aa Registered Professional Reporter, Certified 
Reporting Instructor, Licensed Court Reporter, and 
Certified Court Reporter, do hereby certify: 


That the witness, DON BLANKENSHIP, before 
examination was remotely duly sworn to testify ta 
the truth, the whole truth, and nothing but the 
truth. 


That the foregoing deposition was taken 
remotely stenographically by me on Thursday, April 
29, 2021, and thereafter was transcribed by me, and 
that the deposition is a full, true, and complete 
transcript of the testimony, including questions 
and answers, and objections, motions and exceptions 
Made by counsel. 


That reading and signing was not requested; 
and that I am neither attorney nor counsel for, nor 
related to or employed by, any of the parties to 
the action in which this deposition was taken; and 
that I have no interest, financial or otherwise, in 
this case. 


IN WITNESS WHEREOF, I have hereunto set 
my hand this 4th day of May 2021, 


}| Cx 


GISELLE MITCHELL-MARGERUM, RPR, CRI, CCR, LCR, CSR 
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